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53RD GRADUATE COURSE 

PROFESSIONAL RESPONSIBILITY FOR SUPERVISORS  

OOuuttlliinnee  ooff  IInnssttrruuccttiioonn  
  

I. REFERENCES. 

A. Primary.  

1. Army Regulation 27-26, Legal Services - Rules of Professional Conduct 
For Lawyers (1 May 92). 

2. Dep't of the Air Force, TJAG Policy No. 26, Rules of Professional 
Conduct (February 4, 1998). 

3. Dep't of the Navy, JAGINST 5803.1B, Professional Conduct of Attorneys 
Practicing Under the Cognizance and Supervision of the Judge Advocate 
General (February 11, 2000). 

4. Coast Guard Military Justice Manual, COMDTINST M5810.1D Art. 
6.C.1 (August 17, 2000). 

5. American Bar Association Model Rules of Professional Conduct. 

6. The ABA Standards for Criminal Justice. 

7. The ABA Code of Judicial Conduct. 

B. Secondary. 

1. AR 27-1, Judge Advocate Legal Services (30 Sep 96). 

2. AR 27-3, The Army Legal Assistance Program (21 Feb 1996). 

3. AR 27-10, Military Justice (6 Sep 2002). 
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4. American Bar Association Annotated Model Rules of Professional 
Conduct . 

5. American Bar Association Model Code of Professional Responsibility. 

6. OTJAG Standards of Conduct Office, Professional Responsibility Notes 
(published periodically in THE ARMY LAWYER).  Also, check JAGC.Net 
for SOCO Professional Responsibility Opinions and Notes. 

II. INTRODUCTION. 

III. SELECTED ETHICAL ISSUES. 

A. Confidentiality (Rule 1.6). 

1. General rule.  A lawyer shall not reveal any information relating to the 
representation of a client. 

a. No distinction between confidences and secrets. 

b. Applies to information obtained prior to formation of attorney-
client relationship. 

c. Applies after death of client.  Swidler & Berlin v. United States, 66 
U.S.L.W. 4538 (U.S. Jun. 25, 1998) (No. 97-1192). 

d. The Supreme Court of Oregon upheld a one-year suspension from 
the practice of law of a National Guard attorney who improperly 
disclosed military personnel information to the press.  TJAG 
revoked his credentials to practice law for the Army in connection 
with the case. In Re Lackey, 333 Ore. 215; 37 P.3d 172 (2002) 
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e. Applies when reporting suspected judicial or lawyer misconduct.  
The Supreme Court of the State of Washington upheld a six-month 
suspension form the practice of law for attorney Schafer’s 
disclosure of client confidences, concerning a judge, to the FBI, 
the prosecutor’s office, the IRS and the press.   In Re Disciplinary 
Proceeding against Schafer,  (April 17, 2003) available at 
JACNET.  

2. Exceptions to confidentiality. 

a. Permissive. 

(1) A client may consent to disclosure of confidences (Rule 
1.6).  See also AR 27-3, para. 4-8a. 

(2) Disclosure is also authorized in order to carry out the 
representation. 

(3) Disclosure is permitted to establish a claim or defense in a 
controversy with a client. 

(4) Air Force Rules. 

Air Force Rule 1.6(b)(1) leaves to the discretion of the 
lawyer (i.e., lawyer may reveal…) the disclosure of 
information a lawyer reasonably believes necessary to 
prevent a client from committing a crime which is likely to 
result in imminent death or substantial bodily harm, or 
which will substantially impair the readiness  or capability 
of a military unit, vessel, aircraft, or weapon system..  

b. Mandatory for Navy/Marine Corps and Army. 

Rule 1.6(b)(1) mandates disclosure of (i.e., lawyer shall reveal…) 
information a lawyer reasonably believes necessary to prevent a 
client from committing a crime which is likely to result in 
imminent death or substantial bodily harm, or to prevent a client 
from committing a crime which will substantially impair the 
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readiness or capability of a military unit, vessel, aircraft, or 
weapon system. 

c. There is no authority for revealing information of other potential 
offenses or past offenses under the Rules. 

B. Conflicts of Interest (Rules 1.7, 1.8 & 1.9). 

1. Directly adverse to the current client.  A lawyer shall not represent a 
client if the representation of the client will be directly adverse to another 
client unless: 

a. The lawyer reasonably believes the representation will not 
adversely affect the other relationship, and 

b. Each client consents after consultation (Rule 1.7(a)). 

c. If a conflict develops after representation has been undertaken, the 
attorney must seek to withdraw. 

d. Potential conflicts in legal assistance: 

(1) Estate planning. 

(2) Debtor-creditor and seller-purchaser.  Compare Atlantic 
Richfield Co. v. Sybert, 456 A.2d 20 (1983) (no conflict), 
with Hill v. Okay Construction Co., 256 N.W. 2d 107 
(1977) (conflict). 

(3) Domestic relations.  Coulson v. Coulson, 448 N.E.2d 809 
(1983); Ishmael v. Millington, 241 Cal. App. 2d 520, 50 
Cal. Rptr. 592 (1966). 
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e. Imputed Disqualification (Rule 1.10).  Lawyers working in the 
same military law office are not automatically disqualified from 
representing a client.  A functional analysis is required.  Army 
policy may discourage representation of both parties in certain 
instances.  AR 27-3, para. 4-9c.  (Representation of both parties in 
a domestic dispute discouraged). 

f. Potential conflict in criminal practice - representing multiple 
accused. 

(1) Ordinarily a lawyer should refuse to act for more than one 
of several co-defendants (Comment to Rule 1.7).  See ABA 
Standards for Criminal Justice 4-3.5(b).  See also United 
States v. Newak, 24 M.J. 238 (C.M.A. 1987) (counsel's 
joint representation of co-accused constituted ineffective 
assistance of counsel). 
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(2) Consult your respective service policy on how to handle the 
co-accused situation.  In the Army, consult AR 27-10 and 
USATDS SOP.  Generally: 

(a) Co-accused will initially be contacted by separate 
defense counsel. 

(b) Co-accused may submit request for the same 
individual military counsel. 

(c) Chief, USATDS, decides whether to grant the 
request. No request will be granted unless each co-
accused has signed a statement reflecting informed 
consent to multiple representation and it is clearly 
shown that a conflict of interest is not likely to 
develop. 

2. Representation materially limited. 

a. A lawyer is also precluded from representing a client if the 
representation would be materially limited by the lawyer's 
responsibility to another client, a third party, or by the lawyer's 
own interests (Rule 1.7(b)).  Example:  Defense counsel 
materially limited by loyalty to Army - result is ineffective 
assistance of counsel.  United States v. Bryant, 35 M.J. 739 
(A.C.M.R. 1992). 

b. Representation is permitted if the lawyer reasonably believes that it 
will not be adversely affected by the interest and the client 
consents after consultation. 

3. Business transactions.  A lawyer shall not enter into a business 
transaction with a client (Rule 1.8). 

4. Former client.  A lawyer who has represented a former client shall not 
thereafter represent another person in the same matter or use information 
to the disadvantage of a former client (Rule 1.9). 

C. Terminating the Relationship. (Army Rule 1.16) 
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1. Notwithstanding any other provision of the rule, a lawyer shall continue 
the representation when ordered to do so by a tribunal or other competent 
authority. 

2. A lawyer SHALL seek withdrawal (or not commence representation) if -  

a. the representation will violate the rules 

b. the lawyer’s physical or mental condition materially impairs her 
ability to represent the client; OR 

c. the lawyer is dismissed by the client. 

3. A lawyer MAY seek withdrawal if it can be accomplished without 
material adverse affect to the client’s interests OR -  

a. the client persists in a course of action which the lawyer 
reasonably believes to be criminal or fraudulent; 

b. the client has used the lawyer’s services to perpetrate a crime or a 
fraud; 

c. the client persists in pursuing an objective which the lawyer 
considers repugnant or imprudent; OR 

d. other good cause for withdrawal exists. 

(1) Good cause to withdrawal may arise when a Reserve 
Component Officer is ordered to active duty for more than 
30 days.  Army Regulations generally prohibits Judge 
Advocates from practicing law in the private sector while 
on active duty.   
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(2) An attorney of the JALS will not engage in private law 
practice without the prior written approval of TJAG. . This 
requirement does not apply to RC members of the JALS 
unless they are ordered to active duty for more than 30 
consecutive days.  See AR 27-1, Judge Advocate Legal 
Services, paragraph 4-3. 

D. Handling Evidence or Contraband (Rule 3.4(a)). 

1. If the client informs the lawyer of the existence of the evidence but does 
not relinquish possession: 

a. Lawyer should inform the client of the lawyer's legal and ethical 
obligations regarding the evidence. 

b. Lawyer should refrain from either taking possession or advising 
the client what to do regarding the evidence (See USATDS SOP, 
para 1-13). 

2. If the lawyer receives the evidence or contraband. 

a. A lawyer shall not: 

(1) Unlawfully obstruct another party's access to evidence; 

(2) Unlawfully alter, destroy or conceal a document or other 
material having potential evidentiary value; or 

(3) Assist another person to do so. 

b. A lawyer who receives an item of physical evidence implicating 
the client in criminal conduct shall disclose the location of or shall 
deliver that item to proper authorities when required by law or 
court order (Comment, Rule 3.4(a)).  United States v. Rhea, 33 
M.J. 413 (C.M.A. 1991) (defense counsel have duty to surrender 
evidence which implicates their clients). 
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c. If a lawyer receives contraband, the lawyer has no legal right to 
possess it and must always surrender it to lawful authorities.  
(Comment, Rule 3.4). 

d. If a lawyer receives stolen property, the lawyer must surrender it 
to the owner or lawful authority to avoid violating the law.  
(Comment, Rule 3.4). 

e. Concealment, destruction, alteration, etc., could be a violation of 
UCMJ art. 134, Obstruction of Justice. 

3. If the lawyer discloses the location of or delivers an item of physical 
evidence to proper authorities, it should be done in a way designed to 
protect the client's interests, including: 

a. Client's identity. 

b. Client's words concerning the item. 

c. Client's privilege against self-incrimination. 

d. Other confidential information. 

4. Advice on handling evidence or contraband: 

a. Do not accept the item! 

b. Advise the client of the consequences of continued possession and 
voluntary turn-in.  Do not advise the client of what to do regarding 
the evidence.  Also, advise the client of the lawyer's obligations 
regarding the evidence. 

c. If possession cannot be avoided, turn it in to the proper authorities. 

(1) Do not dispose of it or conceal it. 

(2) Do not destroy or alter the evidentiary quality. 
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(3) Upon turn-in, refuse to disclose client identity and 
circumstances of your possession to the extent permitted by 
applicable case law. 

d. There is no protection from court-ordered disclosure. 

E. Client perjury (Rule 3.3; ABA Formal Opinion 57-353 (1957)). 

1. Former ABA position.  Allow client to testify in narrative form and not 
use the testimony in argument. 

2. Current position.  A lawyer who knows that his or her client intends to 
testify falsely must . . . 

a. Advise the client not to do so and explain the consequences of 
doing so, including the lawyer’s duty to disclose. 

b. Attempt to withdraw (if the lawyer's efforts to dissuade the client 
from testifying falsely are unsuccessful). 

c. Limit examination to truthful areas or do not call the client to 
testify at all. 

d. If above not possible, disclose to the tribunal the client's intention 
to commit perjury. 

e. If perjury has already been committed, persuade the client to 
rectify it. 

f. Disclose the perjury if unsuccessful. 

3. A lawyer "knows" that a client intends to testify falsely if the accused has 
admitted facts to the lawyer that establishes guilt and the lawyer's 
independent investigation establishes that the admissions are true, but the 
accused insists on testifying. (Comment, Rule 3.3). 
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4. A lawyer may also refuse to offer evidence that the lawyer reasonably 
believes is false.  (Rule 3.3(c)). 

F. The Service As The Client (Rule 1.13). 

1. The respective service, acting through its duly authorized officials, is the 
client.  Army lawyers may be authorized to represent individual clients as 
legal assistance attorneys or trial defense service lawyers. 

2. Attorney-client relationship exists between the lawyer and the service - 

a. As represented by the commander or head of the organization. 

b. As to matters within the scope of the official business of the 
organization. 

c. Commander or head or organization cannot invoke attorney-client 
privilege for his or her own benefit. 

(1) Communications between a commander and an SJA may 
be disclosed to the commander’s superiors and to 
investigators appointed by the superior. 

(2) Advice to a commander form the SJA is protected form 
disclosure to opposing civilian counsel. However, the same 
advice may be disclosed to the commander’s superior or 
delegated investigators if there are allegations of 
impropriety or misconduct. 

(3) DA IG investigators commonly interview legal advisors 
and often the SJA’s testimony is critical to the resolution of 
an allegation of impropriety or cmiscoundut.  See the CSA 
Summary (October 2002), The Army as Client,  LTC Craig 
Meredith, available at JAGCNET. 

3. If a commander engages in unlawful activity, or intends to act, or refuses 
to act in some manner that violates his or her legal obligation and may be 
imputed to the Army, the lawyer shall proceed as is reasonably necessary 
in the best interest of the Army.  This may include:  
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a. Ask the official to reconsider. 

b. Advise that a separate legal opinion be sought. 

c. Advise official that his personal legal interests are at risk and he 
should consult counsel. 

d. Advise that the lawyer has an ethical obligation to preserve the 
ethical interests of the service and must consider discussing the 
matter with supervisory lawyers. 

e. Refer the matter to or seek guidance from higher authority. 

4. In no event may the lawyer participate or assist in any unlawful activity.  
If the official persists, the lawyer may terminate representation with 
respect to the matter in question. 

5. The lawyer has an obligation to clarify the lawyer's role.  The lawyer must 
identify the service as the client when it is apparent that the service's 
interests are adverse to that of the officer, employee or official. (Rule 
1.13(e)). 

6. An SJA may not serve as the personal legal advisor to a commander on 
matters of alleged misconduct without the approval of the TJAG. 

G. Communications with Third Parties. 

1. A lawyer shall not discuss a case with another party who is represented by 
an attorney, except as authorized by law (Rule 4.2).  See Army 
Professional Responsibility Committee Opinion 93-2. 

a. A lawyer may not accomplish communication indirectly through 
an agent or encourage clients to contact opposing parties. 

b. Communication with a party concerning matters outside the 
representation is permissible. 
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2. Rule 4.2 permits a lawyer representing a private party in a controversy 
with the government to communicate about the matter with government 
officials who have the authority to take or recommend action in the matter, 
provided the sole purpose of the lawyer’s communication is to address a 
policy issue, including settling the controversy.  (ABA Formal Opinion 
97-408) 

a. The lawyer must give government counsel reasonable advance 
notice of his intent to communicate. 

b. This affords the government counsel the opportunity for 
consultation with the officials to determine the advisability of 
entertaining the communication.  

3. A lawyer is not precluded from communicating with a person who is not 
represented by counsel (Rule 4.3). 

a. Lawyers may not state or imply that they are disinterested. 

b. Lawyers should refrain from giving advice to unrepresented 
persons (Comment, Rule 4.3).  In re Pautler, Case No. 01SA129,   
-P.3d-(Col. 2002).   

H. Ex Parte Discussions with Military Judge (Army Rule 3.5). 

1. A lawyer shall not communicate ex parte with a judge or court member 
except as permitted by law. 

2. Example.  Military judge initiates discussion with trial counsel on his 
performance in a suppression hearing during a continuance in the case.  
This was an improper ex parte communication between counsel and judge.  
United States v. Copening, 34 M.J. 28 (C.M.A. 1992). 
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3. Example.  During an overnight recess, assistant trial counsel talked with 
the president of the panel about general military justice topics.  It was 
unprofessional conduct to communicate privately with a member 
concerning a case prior to or during trial except as permitted by law.  
Though this conversation was not about the matter pending before court 
and did not violate letter of law, it was contrary to spirit of both legal and 
ethical prohibitions against improper contact with members.  Because of 
the conversation's length and topic, it was improper.  Military judge 
properly excused president.  Trial counsel and military judge got praise for 
prompt and responsible action.  United States v. Hamilton, 41 M.J. 22 
(C.M.A. 1994). 

IV. OVERVIEW OF AR 27-1 INVESTIGATIONS – PROFESSIONAL 
RESPONSIBILITY COMPLAINTS. 

A. Reporting Requirements. 

1. A lawyer with knowledge of a violation of a Rule of Professional Conduct 
that raises a substantial question as to the lawyer's honesty, 
trustworthiness, or fitness must report the violation (Rule 8.3). 

a. Knowledge = actual knowledge or knowledge inferred from the 
circumstances. 

b. Substantial = material matter of clear and weighty importance and 
does not refer to the quantum of evidence presented. 

2. Rule 8.3 does not require disclosure of information protected under Rule 
1.6. (confidentiality).   For example, in cases where there is an attorney-
client relationship between an attorney and the offending attorney, usually 
in a legal assistance or TDS setting, the attorney does not have to report 
his client (the offending attorney).   

B. Professional misconduct defined (Rule 8.4). 

1. Violating or attempting to violate the Rules of Professional Conduct, or 
knowingly assisting or inducing another to do so; 
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2. Committing a criminal act that reflects adversely on the lawyer’s honesty, 
trustworthiness, or fitness as a lawyer; 

a. Not all criminal offenses constitute professional misconduct. 

b. Concept of offenses involving moral turpitude is rejected under 
Rule 8.4. 

3. Engaging in conduct involving dishonesty, fraud, deceit, or 
misrepresentation; 

4. Stating or implying an ability to influence improperly a government 
agency or official; or 

5. Knowingly assisting a judge or judicial officer in conduct that is a 
violation of applicable rules of judicial conduct or other law.  

C. Professional misconduct distinguished from personal misconduct. 

1. Cases normally in the scope of AR 27-1. 

a. Dishonesty – false claims, shoplifting, obtaining false official 
orders, firearms violations, stalking, or illegal surveillance. 

b. Sexual misconduct – Bigamy, sexual relationships involving a 
conflict of interest, sexual crimes. 

c. Insulting Behavior – Mismanaging by uttering insulting ethnic or 
sexual comments, displaying offensive visual material or by 
inappropriate touching of subordinates, clients, witnesses, or staff 
workers. 

d. Dealing with Subordinates – Mismanaging by having personal 
business transactions with subordinates or imposing on 
subordinates for personal favors. 

2. Cases normally not in scope of AR 27-1. 
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a. Discretionary Administrative Action – OERs, NCOERs, award 
recommendations, pass, or leave actions. 

b. Personal misconduct or questionable sexual activity (including 
adultery) unless it involves mismanagement or is a criminal act 
that reflects on fitness to practice law (i.e. having sex with a 
married client). 

c. DWIs or minor traffic offenses. 

d. Insulting Behavior – rudeness and name-calling unless directed 
toward judges or investigating officers or as listed in C.1.c., above. 

e. Conduct is being investigated as criminal misconduct, punishable 
under the UCMJ. 

D. Processing Complaints (AR 27-1, Chap. 7, See Appendix A, Processing Chart).  

1. Supervisory lawyers at all levels are responsible for reviewing all alleged 
or suspected violations of the Army Rules of Professional Conduct for 
Lawyers, or other applicable ethical standards that come to their attention. 

a. Any credible alleged or suspected violation that raises a substantial 
question as to a lawyer’s honesty, trustworthiness, or fitness as a 
lawyer shall be reported through technical channels to the Chief, 
Standards of Conduct Office. 

(1) Credible = reasonable belief that a violation occurred.   

(2) Allegations may be resolved at the local level if there is no 
credible evidence of misconduct.  Maintain a copy of any 
response sent to complainant and all associated 
documentation in office files. 

b. Several supervisory JAs review allegations up to and including 
TAJAG before a formal preliminary screening inquiry (PSI) is 
ordered. 
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(1) Each level conducts a credibility check.   

(2) No credible evidence – process stops. 

(3) Credible evidence – forward up the chain. 

2. Preliminary Screening Inquiry. 

a. Purpose:  To assist senior supervisory JAs in determining whether 
the questioned conduct occurred and, if it did, whether it 
constituted a violation of AR 27-26, or other applicable ethical 
standards. 

(1) Not intended to constitute an ethical investigation that most 
licensing authorities normally require lawyers to report. 

(2) But, it is the responsibility of the subject to know and 
comply with the reporting requirements of their licensing 
jurisdiction. 

b. Procedures. 

(1) OTJAG tasking to conduct an inquiry.  

(2) Senior Supervisory JA ( MACOM SJA or other JA in an 
equivalent supervisory position) appoints PSI officer 
(senior to subject). 

(3) PSI officer. 

(a) Procedures set forth in AR 27-1 or AR 15-6 for 
informal investigations. 

(b) Determine facts and circumstances of alleged or 
suspected violation. 

  B-17



(i) Can delegate a subordinate officer to gather 
facts, question individuals, and collect 
documents. 

(ii) PSI officer must independently review the 
facts. 

(c) PSI officer provides written report to Senior 
Supervisory JA. 

(i) Summarize facts. 

(ii) Provide conclusions as to whether a 
violation occurred. 

(a) Preponderance of the evidence. 

(b) Evidence points to a particular 
conclusion as being more probably 
than any other conclusion. 

(iii) Recommend corrective or disciplinary 
action, if appropriate. 

(iv) Attach any documentary evidence or witness 
statements. 

c. Senior Supervisory JA action. 

(1) Determine if the report is complete, if not return to PSI 
officer. 

(2) Action on a complete report. 
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(a) If no violation occurred, coordinate with Chief, 
SOCO and close the case and notify subject and 
complainant in writing and provide a copy of the 
report and correspondence to TJAG. 

(b) If only a minor or technical violation. 

(i) Determine if counseling is appropriate. 

(ii) If so, coordinate with SOCO and refer a 
copy of the report to the subject for 
comment. 

(iii) Ensure counseling takes place.  

(iv) Inform the complainant in writing of final 
action. 

(v) Provide copy of PSI report and subsequent 
correspondence to TJAGSA. 

(c) More than a minor or technical violation. 

(i) Refer the PSI report to OTJAG for further 
action. 

(ii) OTJAG will refer the file to the subject for 
comment. 

E. OTJAG Action. 

1. TAJAG action. 

a. Return the file to the senior supervisory JA for further inquiry. 

b. Appoint a new inquiry officer for a supplemental inquiry. 
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c. Determine there was no violation and return to Chief, SOCO to 
close. 

d. Determine that minor or technical violation occurred and either 
take appropriate action or direct referral to appropriate supervisory 
JA for specified action. 

e. Determine a substantial violation is clearly shown, take appropriate 
action and refer the file to TJAG for possible referral to state bar. 

f. Determine a substantial violation appears to have been committed 
and refer the file to the Professional Responsibility Committee for 
an opinion. 

2. TJAG action. 

a. If TAJAG or the PRC committee refers the file, determine the 
appropriate action to be taken. 

b. Determine whether the conduct should be reported to the subject’s 
licensing authority. 

(1) Notify subject of intended action. 

(2) Allow subject 10 days to show cause. 

F. Due Process. 

1. If action is to be taken at OTJAG. 

a. Subject will get a reasonable time (usually 14 to 21 days) to 
provide comments. 

b. Extensions may be granted for good cause by Chief, SOCO. 

c. Failure to provide comments in the time provided will constitute 
waiver.  
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2. The subject is responsible to know and comply with the requirements of 
his or her licensing jurisdiction.  The finding of even a minor or technical 
violation may trigger a reporting requirement imposed by subject’s 
licensing authority, even if the initiation of the inquiry didn’t.   

G. Filing And Release Of Information. 

1. SOCO maintains the files. 

a. No PSI necessary – 3 years. 

b. PSI conducted – 10 years. 

(1) Shortened to 5 years pending approval of National 
Archives and Records Administration unless: 

(a) Subject remains in JALS, or 

(b) Is the subject of another monitoring, open, or 
founded file within 5 years of the closed date. 

(2) Shortened to 3 years if unfounded or inquiry-not-warranted. 

(3) One year after subject leaves JALS (founded files will be 
kept a minimum for 5 years after the closed date). 

2. TJAG or TAJAG may file substantiated allegation in Career Management 
Information File (CMIF). 

a. Relevant to individual’s potential as a member of JALS. 

b. Documents available to personnel managers. 

(1) Subject provided notice IAW AR 600-37. 

(2) Opportunity to rebut filing. 
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3. Release. 

a. Release IAW with AR 25-55 and AR 340-1. 

b. Normally, will not release outside DoD.  

c. May release to civilian licensing authority if serious professional 
misconduct. 

d. No public interest in investigation documents of prosecutor 
misconduct.  Mueller v. United States Department of Air Force, 63 
F. Supp. 2d 738; 1999 U.S. Dist LEXIS 14331.   The documents 
were exempt from FOIA release because the requested documents 
would constitute a clearly unwarranted invasion of privacy.   

e. May release to decision-makers within DoD. 

(1) Promotion to Colonel/General. 

(2) Involuntary Separation for professional dereliction. 

V. APPLICABLE STANDARDS. 

A. Application. 

1. Military Rules of Professional Conduct apply to all judge advocates and 
civilian attorneys working under disciplinary authority of The Judge 
Advocate General.  (Army rules apply to all attorneys whether military or 
civilian.) 

2. Civilians. 

a. The Army rules apply to civilian attorneys practicing before 
tribunals conducted pursuant to the UCMJ and the Manual for 
Courts-Martial. 
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b. The Navy rules apply to civilian counsel representing members of 
the service in any matter under the cognizance of TJAG. 

c. The Air Force rules apply only to members of the Air Force, 
military and civilian, and not to Non-Air Force attorneys. 

B. Effect of the Rules. 

1. The Rules of Professional Conduct provide a basis for taking disciplinary 
action should a lawyer fail to comply with or meet the standard.  The rules 
do not provide a basis for a civil cause of action against the attorney. 

2. Attorneys must adhere to both the letter and spirit of the Rules. 

3. Only the rules are binding.  Comments to the Army and Navy rules, and 
discussion accompanying Air Force rules, provide guidance only in 
interpreting the rules, and are not binding themselves.   

4. Rules are only one source of rules governing the conduct of judge 
advocates.  (See, e.g., UCMJ; Joint Ethics Regulation; JAGC Personnel 
Policies). 

C. Other Sources of Ethical Rules. 

1. Ethics code where licensed to practice law.  "Every Army lawyer subject 
to these Rules is also subject to rules promulgated by his or her licensing 
authority or authorities."  Rule 8.5. 

2. Ethics code where practicing. 

D. Conflict Rules. 

1. Rule 8.5 provides that if there is a conflict with state rules, the lawyer 
should seek assistance from his or her supervisory lawyer.  If the issues 
remains unresolved, then: 
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a. Rules supersede rules of licensing jurisdiction in the performance 
of official duties. 

b. Rules do not control if attorney is practicing in state or federal 
civilian courts. 

2. ABA Model Rule 8.5, as amended August 1993.  Disciplinary authority 
must make a choice of law: 

a. For conduct in connection with a court action, apply the rules of 
the jurisdiction where the court sits. 

b. For other conduct, apply the rules of the jurisdiction in which the 
lawyer principally practices. 

E. Resolving Conflicts. 

1. Judge advocates should follow the most restrictive standard.  If a course of 
conduct is permitted under one standard and mandatory under another 
standard, follow the mandatory standard. 

2. Consider practical alternatives. 

a. Find the client new counsel. 

b. Seek exception from state bar. 

3. If conflict is irreconcilable, follow Rule as required by Military Rule 8.5. 

VI. DUTIES OF SUPERVISORS AND SUBORDINATES. 

A. Supervisors must ensure subordinates comply with Rules (Rule 5.1). 

1. Includes non-lawyers under supervision (Rule 5.3).  See also AR 27-3, 
para. 4-8b. 
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2. For Army attorneys:  Staff judge advocates must ensure that lawyers under 
their supervision receive a minimum of three hours annual training on the 
Army Rules or other applicable ethical standards.  See TJAG Policy 
Memorandum.  See also AR 27-3, para. 2-4b (all attorneys authorized to 
provide legal assistance should receive some training in legal assistance 
since they may be called upon with little or no notice to perform such 
duties). 

B. A supervisor assumes imputed responsibility for acts of subordinates if: 

1. the lawyer orders or ratifies a subordinate's violation, or 

2. the lawyer knows of the violation and fails to take remedial action to avoid 
or mitigate the consequences of a violation. 

C. Subordinates are bound by the Rules of Professional Conduct (Rule 5.2). 

1. Subordinate may rely on ethical judgment of a supervisor if the issue is 
subject to question. 

2. If the ethical question can be answered only one way, subordinate must 
comply with the Rules even if supervisor directs a contrary course of 
conduct. 

3. When representing individual clients, subordinates are required to exercise 
unfettered loyalty and professional independence (Rule 5.4(e)). 

VII. CASE LAW IN PROFESSIONAL RESPONSIBILITY. 

A. Impartiality of the Tribunal (Rule 3.5 and CANON 3 of ABA Code of Judicial 
Conduct).  

1. Judges shall be patient, dignified, and courteous; plus, require the same of 
lawyers. 

2. Judge shall not, in the performance of judicial duties, by words or conduct 
manifest bias or prejudice. 
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UUnniitteedd  SSttaatteess  vv..  QQuuiinnttaanniillllaa,,  5566  MM..JJ..  3377  ((22000011))..    FFaaccttss::    TThhee  CCAAAAFF  rruulleedd  
tthhaatt  tthhee  mmiilliittaarryy  jjuuddggee  hhaadd  aabbuusseedd  hhiiss  ddiissccrreettiioonn  wwhheenn  hhee  ffaaiilleedd  ttoo  rreeccuussee  
hhiimmsseellff  ssuuaa  ssppoonnttee  aafftteerr  hhiiss  aaccttiioonnss  iinn  tthhee  ccaassee  ccrreeaatteedd  tthhee  aappppeeaarraannccee  ooff  
bbiiaass..    TThhee  jjuuddggee  ccrreeaatteedd  tthhiiss  aappppeeaarraannccee  wwhheenn  hhee  bbeeccaammee  iinnvvoollvveedd  iinn  aa  
sseerriieess  ooff  oouutt--ooff--ccoouurrtt  ccoonnffrroonnttaattiioonnss  wwiitthh  aa  cciivviilliiaann  wwiittnneessss  tthhaatt  rreessuulltteedd  iinn  
hhiimm  bbeeccoommiinngg  tthhee  ssuubbjjeecctt  ooff  aa  ssttiippuullaattiioonn  ooff  ffaacctt..    AAddddiittiioonnaallllyy,,  hhee  
eennggaaggeedd  iinn  aann  eexx  ppaarrttee  ddiissccuussssiioonn  wwiitthh  tthhee  ttrriiaall  ccoouunnsseell..    TThhee  
ccoonnffrroonnttaattiioonnss  wwiitthh  tthhee  cciivviilliiaann  wwiittnneessss  iinnvvoollvveedd  tthhee  mmiilliittaarryy  jjuuddggee  uussiinngg  
pprrooffaanniittyy  ttoowwaarrddss  aanndd  iinniittiiaattiinngg  pphhyyssiiccaall  ccoonnttaacctt  wwiitthh  tthhee  wwiittnneessss..    TThhee  eexx  
ppaarrttee  ddiissccuussssiioonn  wwiitthh  tthhee  ttrriiaall  ccoouunnsseell  iinnvvoollvveedd  aa  ssttrraatteeggiicc  ddeecciissiioonn  oonn  tthhee  
oorrddeerr  ooff  qquueessttiioonniinngg  ooff  aa  wwiittnneessss..    TThhee  jjuuddggee  tthheenn  ffaaiilleedd  ttoo  ffuullllyy  ddiisscclloossee  
tthhee  ffaaccttss  bbeehhiinndd  tthhee  wwiittnneessss  ccoonnffrroonnttaattiioonn  oonn  tthhee  rreeccoorrdd  aanndd  ggaavvee  nnoo  
ddiisscclloossuurree  ttoo  tthhee  ddeeffeennssee  ooff  tthhee  eexx  ppaarrttee  ddiissccuussssiioonn..      

HHeelldd::    TThhee  CCAAAAFF  rruulleedd  tthhaatt  tthhee  mmiilliittaarryy  jjuuddggee’’ss  ffaaiilluurree  ttoo  ffuullllyy  
ddiisscclloossee  tthhee  ffaaccttss  bbeehhiinndd  tthheessee  ttwwoo  eennccoouunntteerrss  oonn  tthhee  rreeccoorrdd  ddeepprriivveedd  tthhee  
ppaarrttiieess  ooff  tthhee  aabbiilliittyy  ttoo  eeffffeeccttiivveellyy  eevvaalluuaattee  aanndd  rraaiissee  tthhee  iissssuuee  ooff  jjuuddiicciiaall  
bbiiaass..    TThheerreeffoorree,,  tthhee  CCAAAAFF  rreeffuusseedd  ttoo  ffiinndd  tthhaatt  tthhee  ddeeffeennssee  hhaadd  kknnoowwiinnggllyy  
wwaaiivveedd  tthhiiss  iissssuuee..    WWiitthh  rreessppeecctt  ttoo  tthhee  eexx  ppaarrttee  ddiissccuussssiioonn  wwiitthh  tthhee  ttrriiaall  
ccoouunnsseell  iinnvvoollvviinngg  tthhee  oorrddeerr  ooff  qquueessttiioonniinngg  ooff  aa  wwiittnneessss,,  tthhee  CCAAAAFF  nnootteedd  
tthhaatt  tthhee  ddiissccuussssiioonn  iinnvvoollvveedd  mmoorree  tthhaann  aa  mmeerree  aaddmmiinniissttrraattiivvee  ddiissccuussssiioonn  
aanndd  wwaass  tthheerreeffoorree  iinnaapppprroopprriiaattee..    IInn  aaddddrreessssiinngg  aann  aapppprroopprriiaattee  rreemmeeddyy,,  tthhee  
CCAAAAFF  ssttaatteedd  tthhaatt  iitt  wwaass  uunnaabbllee  ttoo  ddeetteerrmmiinnee  iiff  tthhee  aappppeellllaanntt  ssuuffffeerreedd  
pprreejjuuddiiccee  dduuee  ttoo  tthhee  iinnccoommpplleettee  ffaaccttss  iinn  tthhee  rreeccoorrdd  ooff  ttrriiaall..    AAccccoorrddiinnggllyy,,  
tthheeyy  rreemmaannddeedd  tthhee  ccaassee  ffoorr  aa  DDuubbaayy  hheeaarriinngg..            
  
  
UUnniitteedd  SSttaatteess  vv..  BBuuttcchheerr,,  5566  MM..JJ..  8877  ((22000011))..    FFaaccttss::    TThhee  CCAAAAFF  rreevviieewweedd  
wwhheetthheerr  tthhee  mmiilliittaarryy  jjuuddggee  sshhoouulldd  hhaavvee  rreeccuusseedd  hhiimmsseellff  aafftteerr  tthhee  ddeeffeennssee  
oobbjjeecctteedd  ttoo  hhiiss  ssoocciiaall  iinntteerraaccttiioonnss  wwiitthh  tthhee  ttrriiaall  ccoouunnsseell  tthhaatt  ooccccuurrrreedd  
dduurriinngg  tthhee  ttrriiaall..    TThheessee  ssoocciiaall  iinntteerraaccttiioonnss  iinnvvoollvveedd  tthhee  mmiilliittaarryy  jjuuddggee  aanndd  
hhiiss  wwiiffee  aatttteennddiinngg  aa  ppaarrttyy  aatt  tthhee  ttrriiaall  ccoouunnsseell’’ss  hhoouussee  aanndd  tthhee  jjuuddggee  hhaavviinngg  
tthhee  ttrriiaall  ccoouunnsseell  aass  hhiiss  ddoouubblleess  ppaarrttnneerr  iinn  aa  tteennnniiss  mmaattcchh..    TThheerree  wweerree  nnoo  
ddiissccuussssiioonnss  aabboouutt  tthhee  aappppeellllaanntt’’ss  ccaassee  ootthheerr  tthhaann  aa  ccoommmmeenntt  bbyy  tthhee  
mmiilliittaarryy  jjuuddggee  tthhaatt  tthhee  ttrriiaall  wwaass  llaassttiinngg  lloonnggeerr  tthhaann  hhee  hhaadd  aannttiicciippaatteedd..    

HHeelldd::    IInn  tthheeiirr  ooppiinniioonn,,  tthhee  CCAAAAFF  rreeaaffffiirrmmeedd  tthhaatt  wwhheenn  rreevviieewwiinngg  aa  
jjuuddggee’’ss  ddeecciissiioonn  oonn  rreeccuussaall,,  tthhee  ssttaannddaarrdd  ooff  rreevviieeww  tthheeyy  wwoouulldd  aappppllyy  iiss  tthhee  
aabbuussee  ooff  ddiissccrreettiioonn  ssttaannddaarrdd..    IInn  rreevviieewwiinngg  tthhee  jjuuddggee’’ss  aaccttiioonnss  iinn  tthhee  
pprreesseenntt  ccaassee,,  tthhee  CCAAAAFF  ssttaatteedd  tthhaatt  tthheeyy  wwoouulldd  ““aassssuummee,,  wwiitthhoouutt  ddeecciiddiinngg,,  
tthhaatt  tthhee  mmiilliittaarryy  jjuuddggee  sshhoouulldd  hhaavvee  rreeccuusseedd  hhiimmsseellff……..””    HHoowweevveerr,,  aafftteerr  
aappppllyyiinngg  tthhee  tthhrreeee  ffaaccttoorrss  iinn  LLiilljjeebbeerrgg  vv..  HHeeaalltthh  SSeerrvviicceess  AAccqquuiissiittiioonn  
CCoorrpp..,,  448866  UU..SS..  884477  ((11998888)),,  tthhee  CCAAAAFF  ddeecciiddeedd  aaggaaiinnsstt  rreevveerrssaall..    IInn  
ssuummmmaarryy,,  tthhee  ccoouurrtt  ffoouunndd  tthhaatt::  11))  ““tthhee  rriisskk  ooff  iinnjjuussttiiccee  ttoo  tthhee  ppaarrttiieess””  wwaass  
ggrreeaattllyy  ddiimmiinniisshheedd  ssiinnccee  tthhee  jjuuddggee’’ss  aaccttiioonnss  ttooookk  ppllaaccee  aafftteerr  tthhee  
pprreesseennttaattiioonn  ooff  eevviiddeennccee  aanndd  iinnssttrruuccttiioonnss  oonn  tthhee  mmeerriittss;;  22))  ““tthhee  rriisskk  tthhaatt  
ddeenniiaall  ooff  rreelliieeff  wwiillll  pprroodduuccee  iinnjjuussttiiccee  iinn  ootthheerr  ccaasseess””  iiss  uunnlliikkeellyy  ssiinnccee  
jjuuddggeess  aarree  ““hhiigghhllyy  sseennssiittiivvee””  ttoo  tthhee  pprroobblleemmss  ccaauusseedd  bbyy  oouutt--ooff--ccoouurrtt  
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ccoonnttaacctt  wwiitthh  tthhee  ppaarrttiieess  dduurriinngg  lliittiiggaattiioonn  aanndd,,  tthheerreeffoorree,,  tthheerree  iiss  nnoo  nneeeedd  ttoo  
sseenndd  tthheemm  aa  mmeessssaaggee  bbyy  rreevveerrssiinngg  tthhiiss  ccaassee;;  aanndd  33))    ““tthhee  rriisskk  ooff  
uunnddeerrmmiinniinngg  tthhee  ppuubblliicc’’ss  ccoonnffiiddeennccee  iinn  tthhee  jjuuddiicciiaall  pprroocceessss””  wwaass  nnoott  aa  
ddaannggeerr  ssiinnccee  tthhee  jjuuddggee’’ss  ccoonndduucctt  ddiidd  nnoott  iinnvvoollvvee  iinnttiimmaattee  ppeerrssoonnaall  
rreellaattiioonnsshhiippss,,  eexxtteennssiivvee  iinntteerraaccttiioonn,,  aanndd  ooccccuurrrreedd  llaattee  iinn  tthhee  ttrriiaall..  

      
B. Prosecutorial Conduct. 

1. The duty of the prosecutor is to seek justice, not merely to convict.  ABA 
Standard 3-1.2c; Air Force Standard 3-1.1c. 

2. Prosecutors should not: 

a. Intentionally misstate the evidence or mislead the jury as to the 
inferences it may draw from the evidence.  Army Rule 3.4(e); 
ABA Standard 3-5.8(a); Air Force Standard 3-5.8(a). 

b. Express his or her personal belief or opinion as to the truth or 
falsity of any testimony or evidence or the guilt of the defendant.  
Army Rule 3.4(e); ABA Standard 3-5.8(b); Air Force Standard 3-
5.8(b).    

c. Make arguments calculated to inflame the passions or prejudices of 
the jury.  ABA Standard 3-5.8c; Air Force Standard 3-5.8c. 

d. Make arguments that would divert the jury from its duty to decide 
the case on the evidence.  ABA Standard 3-5.8(d); Air Force 
Standard 3-5.8(d) (also prohibits arguments which inject issues 
broader than guilt or innocence of accused under controlling law, 
or makes predictions of the consequences of the court members’ 
findings). 

UUnniitteedd  SSttaatteess  vv..  TThhoommppkkiinnss,,  5588  MMJJ  4433  ((22000033))..    FFaaccttss::    TThhee  aappppeellllaanntt  wwaass  
ttrriieedd  bbyy  aa  ggeenneerraall  ccoouurrtt--mmaarrttiiaall  ccoommppoosseedd  ooff  ooffffiicceerr  mmeemmbbeerrss  ffoorr  hhiiss  
iinnvvoollvveemmeenntt  iinn  aa  ggrroouupp  bbrraawwll  tthhaatt  rreessuulltteedd  iinn  aa  cciivviilliiaann  bbyyssttaannddeerr  bbeeiinngg  
wwoouunnddeedd  bbyy  gguunnffiirree,,  aanndd  ffoorr  hhiiss  ddiissoobbeeddiieennccee  ooff  aa  ssuubbsseeqquueenntt  nnoo  ccoonnttaacctt  
oorrddeerr..    PPuurrssuuaanntt  ttoo  aa  ddeeffeennssee  mmoottiioonn,,  tthhee  mmiilliittaarryy  jjuuddggee  rruulleedd  tthhaatt  nnoo  
ggoovveerrnnmmeenntt  wwiittnneesssseess  ccoouulldd  ttaallkk  aabboouutt  AAiirrmmaann  TTaabbooiiss  aanndd  tthhaatt  tthhee  
ggoovveerrnnmmeenntt  ccoouulldd  nnoott  pprroodduuccee  eevviiddeennccee  tthhaatt  tthhee  aappppeellllaanntt  llaacckkeedd  aa  ddrriivveerr''ss  
lliicceennssee  aatt  tthhee  ttiimmee  ooff  tthhee  iinncciiddeenntt..    AAddddiittiioonnaallllyy,,  tthhee  jjuuddggee  ssuupppprreesssseedd  oonnee  
ooff  tthhee  ppiiccttuurreess  ooff  tthhee  sshhoooottiinngg  vviiccttiimm  tthhaatt  tthhee  ggoovveerrnnmmeenntt  ppllaannnneedd  ttoo  
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iinnttrroodduuccee..    DDuurriinngg  tthhee  aassssiissttaanntt  ttrriiaall  ccoouunnsseell''ss  ooppeenniinngg  ssttaatteemmeenntt,,  tthhee  
mmiilliittaarryy  jjuuddggee  ssuussttaaiinneedd  ttwwoo  ddeeffeennssee  oobbjjeeccttiioonnss  ttoo  iittss  aarrgguummeennttaattiivvee  
nnaattuurree..    OOnn  ttwwoo  ootthheerr  ooccccaassiioonnss,,  tthhee  mmiilliittaarryy  jjuuddggee  ssuuaa  ssppoonnttee  ccaauuttiioonneedd  
tthhee  aassssiissttaanntt  ttrriiaall  ccoouunnsseell  nnoott  ttoo  mmaakkee  ccoonncclluussiioonnss  oorr  ttoo  cchhaarraacctteerriizzee  tthhee  
eevviiddeennccee..    TThhee  aassssiissttaanntt  ttrriiaall  ccoouunnsseell''ss  aaccttiioonnss  eevveennttuuaallllyy  ccaauusseedd  tthhee  
mmiilliittaarryy  jjuuddggee  ttoo  pprroovviiddee  ccuurraattiivvee  iinnssttrruuccttiioonnss  ttoo  tthhee  ppaanneell  rreeggaarrddiinngg  tthhee  
nnaattuurree  ooff  ooppeenniinngg  ssttaatteemmeennttss..      

DDuurriinngg  tthhee  tteessttiimmoonnyy  ooff  tthhee  sshhoooottiinngg  vviiccttiimm,,  tthhee  aassssiissttaanntt  ttrriiaall  
ccoouunnsseell  aasskkeedd  tthhee  vviiccttiimm  hhooww  tthhee  rreemmoovvaall  ooff  tthhee  bbuulllleett  ffrroomm  hhiiss  aarrmm  hhaadd  
iimmppaacctteedd  hhiimm,,  bbuutt  wwiitthhddrreeww  tthhee  qquueessttiioonn  iinn  rreessppoonnssee  ttoo  aa  ddeeffeennssee  
oobbjjeeccttiioonn..    TThhee  aassssiissttaanntt  ttrriiaall  ccoouunnsseell  tthheenn  hhaannddeedd  tthhee  vviiccttiimm  tthhee  
pprreevviioouussllyy  ssuupppprreesssseedd  pphhoottooggrraapphh  aanndd  aasskkeedd  hhiimm  ttoo  iiddeennttiiffyy  iitt..    TThhee  
mmiilliittaarryy  jjuuddggee  iimmmmeeddiiaatteellyy  ccaalllleedd  aanndd  AArrttiiccllee  3399((aa))  sseessssiioonn  aatt  wwhhiicchh  sshhee  
aaddmmoonniisshheedd  tthhee  aassssiissttaanntt  ttrriiaall  ccoouunnsseell  ffoorr  hhiiss  aaccttiioonnss..    TThhee  mmiilliittaarryy  jjuuddggee  
ddeenniieedd  tthhee  ddeeffeennssee  mmoottiioonn  ffoorr  aa  mmiissttrriiaall  cciittiinngg  ttoo  tthhee  ffaacctt  tthhaatt  tthhee  ppaanneell  
mmeemmbbeerrss  hhaadd  nnoott  sseeeenn  tthhee  pphhoottooggrraapphh  aanndd  tthhee  eerrrroorrss  iinn  tthhee  ooppeenniinngg  
ssttaatteemmeenntt  wweerree  dduuee  ttoo  iinneexxppeerriieennccee,,  nnoott  mmaalliiccee  oonn  tthhee  ppaarrtt  ooff  tthhee  aassssiissttaanntt  
ttrriiaall  ccoouunnsseell..    TThhee  mmiilliittaarryy  jjuuddggee  tthheenn  iinnssttrruucctteedd  tthhee  mmeemmbbeerrss  ttoo  iiggnnoorree  
aannyy  mmeennttiioonn  ooff  tthhee  ssuupppprreesssseedd  pphhoottooggrraapphh..      

DDuurriinngg  aa  ssppeecciiaall  aaggeenntt’’ss  tteessttiimmoonnyy  ccoonncceerrnniinngg  tthhee  iinnvveessttiiggaattiioonn,,  hhee  
mmaaddee  rreeffeerreennccee  ttoo  AAiirrmmaann  TTaabbooiiss..    TThhee  mmiilliittaarryy  jjuuddggee  ccaalllleedd  aannootthheerr  
AArrttiiccllee  3399((aa))  sseessssiioonn  wwhheerree  sshhee  cchhaassttiisseedd  ttrriiaall  ccoouunnsseell  ffoorr  nnoott  ccoommppllyyiinngg  
wwiitthh  hheerr  eeaarrlliieerr  rruulliinngg  rreeggaarrddiinngg  nnoott  mmeennttiioonniinngg  AAiirrmmaann  TTaabbooiiss..    WWhheenn  
tthhee  ssppeecciiaall  aaggeenntt  rreessuummeedd  hhiiss  tteessttiimmoonnyy,,  hhee  mmeennttiioonneedd  tthhaatt  tthhee  aappppeellllaanntt  
hhaadd  ttoo  mmoovvee  ttoo  tthhee  ppaasssseennggeerr  ssiiddee  ooff  aa  vveehhiiccllee  bbeeccaauussee  hhee  wwaass  nnoott  aa  
lliicceennsseedd  ddrriivveerr..    DDeeffeennssee  ccoouunnsseell  oobbjjeecctteedd  ttoo  tthhiiss  rreeffeerreennccee  aanndd  aasskkeedd  ffoorr  
aannootthheerr  AArrttiiccllee  3399((aa))  sseessssiioonn  aatt  wwhhiicchh  hhee  rreenneewweedd  hhiiss  mmoottiioonn  ffoorr  aa  
mmiissttrriiaall..    TThhee  mmiilliittaarryy  jjuuddggee  aaddmmoonniisshheedd  ttrriiaall  ccoouunnsseell  aaggaaiinn,,  bbuutt  ddeenniieedd  
tthhee  mmoottiioonn  ffoorr  aa  mmiissttrriiaall,,  ddeecciiddiinngg  iinnsstteeaadd  ttoo  iissssuuee  aannootthheerr  ccuurraattiivvee  
iinnssttrruuccttiioonn  aanndd  ttoo  pprroohhiibbiitt  ttrriiaall  ccoouunnsseell  ffrroomm  ccoonndduuccttiinngg  aa  rreeddiirreecctt  ooff  tthhee  
wwiittnneessss  ffoolllloowwiinngg  ddeeffeennssee  ccoouunnsseell''ss  ccrroossss  eexxaammiinnaattiioonn..    
  HHeelldd::    TThhee  CCAAAAFF  ssttaatteedd  tthhaatt  iitt  oonnllyy  oovveerrttuurrnnss  aa  mmiilliittaarryy  jjuuddggee’’ss  
rreeffuussaall  ttoo  ggrraanntt  aa  mmiissttrriiaall  iiff  tthheerree  iiss  cclleeaarr  eevviiddeennccee  ooff  aann  aabbuussee  ooff  
ddiissccrreettiioonn..    IInn  aannaallyyzziinngg  ccaasseess  ooff  pprroosseeccuuttoorriiaall  mmiissccoonndduucctt,,  tthhee  ccoouurrtt  ssaaiidd  
aannaallyyssiiss  mmuusstt  ffooccuuss  oonn  tthhee  oovveerraallll  eeffffeecctt  ooff  ccoouunnsseell''ss  ccoonndduucctt  oonn  tthhee  
ffaaiirrnneessss  ooff  tthhee  ttrriiaall,,  aanndd  nnoott  oonn  ccoouunnsseell''ss  ppeerrssoonnaall  bbllaammeewwoorrtthhiinneessss..    
AAddddiittiioonnaallllyy,,  tthhee  ccoouurrtt  nnootteedd  tthhaatt  aa  mmiissttrriiaall  iiss  aa  ““ddrraassttiicc  rreemmeeddyy””  tthhaatt  
sshhoouulldd  bbee  uusseedd  oonnllyy  ttoo  pprreevveenntt  ““mmaanniiffeesstt  iinnjjuussttiiccee..””    IInn  eexxaammiinniinngg  tthhee  
oovveerraallll  eeffffeecctt  ooff  ccoouunnsseell''ss  ccoonndduucctt  iinn  tthhee  pprreesseenntt  ccaassee,,  tthhee  CCAAAAFF  ffeelltt  tthhaatt  
tthhee  aammeelliioorraattiivvee  aaccttiioonnss  ttaakkeenn  bbyy  tthhee  mmiilliittaarryy  jjuuddggee  iinnssuurreedd  tthhee  
iimmppaarrttiiaalliittyy  aanndd  ffaaiirrnneessss  ooff  tthhee  aappppeellllaanntt''ss  ttrriiaall..    TThheerreeffoorree,,  tthhee  mmiilliittaarryy  
jjuuddggee  ddiidd  nnoott  aabbuussee  hhiiss  ddiissccrreettiioonn  bbyy  rreeffuussiinngg  ttoo  ggrraanntt  aa  mmiissttrriiaall..    DDeecciissiioonn  
aaffffiirrmmeedd..  

  
C.  Competence & Diligence (Rules 1.1 & 1.3). 
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WWiiggggiinnss  vv..  SSmmiitthh,,  112233  SS..CCtt..  22552277  ((22000033))..    FFaaccttss::    PPeettiittiioonneerr  wwaass  ccoonnvviicctteedd  ooff  
ccaappiittaall  mmuurrddeerr  bbyy  ttrriiaall  jjuuddggee..    HHee  eelleecctteedd  ttoo  bbee  sseenntteenncceedd  bbyy  aa  jjuurryy,,  wwhhiicchh  
sseenntteenncceedd  hhiimm  ttoo  ddeeaatthh..    HHiiss  ppuubblliicc  ddeeffeennddeerrss  mmoovveedd  ttoo  bbiiffuurrccaattee  tthhee  sseenntteenncciinngg  
pprroocceeeeddiinnggss  sseeeekkiinngg  ttoo  sshhooww  tthhaatt  WWiiggggiinnss  ddiidd  nnoott  kkiillll  tthhee  vviiccttiimm  bbyy  hhiiss  oowwnn  
hhaanndd  aanndd  tthheenn,,  iiff  nneecceessssaarryy,,  ttoo  pprreesseenntt  aa  mmiittiiggaattiioonn  ccaassee..    TThhee  ttrriiaall  jjuuddggee  ddeenniieedd  
tthhee  mmoottiioonn..    AAlltthhoouugghh,,  oonnee  ooff  tthhee  ppeettiittiioonneerr’’ss  ppuubblliicc  ddeeffeennddeerrss  ttoolldd  tthhee  jjuurryy  tthhaatt  
tthheeyy  wwoouulldd  hheeaarr  aabboouutt  WWiiggggiinnss’’  ddiiffffiiccuulltt  lliiffee,,  tthhee  ddeeffeennssee  ddiidd  nnoott  pprreesseenntt  aannyy  
ssuucchh  eevviiddeennccee..    WWiiggggiinnss  aarrgguueedd  tthhaatt  hhiiss  ccoouunnsseell  wweerree  iinneeffffeeccttiivvee  ffoorr  ffaaiilliinngg  ttoo  
iinnvveessttiiggaattee  aanndd  pprreesseenntt  mmiittiiggaattiinngg  eevviiddeennccee  aabboouutt  hhiiss  ttrroouubblleedd  bbaacckkggrroouunndd..    
  HHeelldd::    IInn  77--22  ooppiinniioonn,,  CCoouurrtt  rreevveerrsseedd  ddeeaatthh  ppeennaallttyy  sseenntteennccee  dduuee  ttoo  
iinneeffffeeccttiivvee  aassssiissttaannccee  ooff  ccoouunnsseell  ((IIAACC))  iinn  tthhee  sseenntteenncciinngg  pprroocceeeeddiinngg..    AAppppllyyiinngg  
tthhee  ttwwoo--pprroonnggeedd  tteesstt  ffoorr  IIAACC  sseett  ffoorrtthh  iinn  SSttrriicckkllaanndd  vv..  WWaasshhiinnggttoonn  ((IIAACC  ==  
ddeeffiicciieenntt  ppeerrffoorrmmaannccee  ++  pprreejjuuddiiccee)),,  CCoouurrtt  hheelldd  tthhaatt  tthhee  ffaaiilluurree  ooff  WWiiggggiinnss’’  
ddeeffeennssee  ccoouunnsseell  ttoo  ccoonndduucctt  aa  pprreesseenntteennccee  iinnvveessttiiggaattiioonn  iinnttoo  ppootteennttiiaall  mmiittiiggaattiinngg  
eevviiddeennccee  ffoorr  pprreesseennttmmeenntt  dduurriinngg  tthhee  sseenntteenncciinngg  pprroocceeeeddiinngg  ffeellll  bbeellooww  
pprrooffeessssiioonnaall  ssttaannddaarrddss  pprreevvaaiilliinngg  iinn  tthhee  ssttaattee  ooff  MMaarryyllaanndd  iinn  11998899  ((wwhheerree  
WWiiggggiinnss  wwaass  ttrriieedd))..    TThhoossee  ssttaannddaarrddss  iinncclluuddeedd  rreetteennttiioonn  ooff  aa  ffoorreennssiicc  ssoocciiaall  
wwoorrkkeerr  ttoo  pprreeppaarree  aa  ssoocciiaall  hhiissttoorryy  rreeppoorrtt..    TThhee  CCoouurrtt  ffoouunndd  pprreejjuuddiiccee,,  ----  aa  
rreeaassoonnaabbllee  pprroobbaabbiilliittyy  tthhaatt,,  bbuutt  ffoorr  ccoouunnsseell’’ss  uunnpprrooffeessssiioonnaall  eerrrroorrss,,  tthhee  rreessuulltt  ooff  
tthhee  pprroocceeeeddiinngg  wwoouulldd  hhaavvee  bbeeeenn  ddiiffffeerreenntt  ----  dduuee  ttoo  tthhee  ppoowweerrffuull  nnaattuurree  ooff  tthhee  
uunnpprreesseenntteedd  eevviiddeennccee::    sseevveerree  pprriivvaattiioonn  aanndd  aabbuussee  wwhhiillee  iinn  tthhee  ccuussttooddyy  ooff  hhiiss  
aallccoohhoolliicc,,  aabbsseenntteeee  mmootthheerr;;  aanndd  pphhyyssiiccaall  ttoorrmmeenntt,,  sseexxuuaall  mmoolleessttaattiioonn,,  aanndd  
rreeppeeaatteedd  rraappee  wwhhiillee  iinn  ffoosstteerr  ccaarree..    TThhee  CCoouurrtt  rreeffeerreedd  ttoo  tthhiiss  ttyyppee  ooff  eevviiddeennccee  aass  
““tthhee  kkiinndd  ooff  ttrroouubblleedd  hhiissttoorryy  wwee  hhaavvee  ddeeccllaarreedd  rreelleevvaanntt  ttoo  aasssseessssiinngg  aa  
ddeeffeennddaanntt’’ss  mmoorraall  ccuullppaabbiilliittyy..””    HHeerree,,  tthhee  ffaaiilluurree  ttoo  iinnvveessttiiggaattee  ““rreessuulltteedd  ffrroomm  
iinnaatttteennttiioonn,,  nnoott  rreeaassoonneedd  ssttrraatteeggiicc  jjuuddggmmeenntt..””    ““WWiiggggiinnss  sseenntteenncciinngg  jjuurryy  hheeaarrdd  
oonnllyy  oonnee  ssiiggnniiffiiccaanntt  mmiittiiggaattiinngg  ffaaccttoorr  ––  tthhaatt  WWiiggggiinnss  hhaadd  nnoo  pprriioorr  ccoonnvviiccttiioonnss..    
HHaadd  tthhee  jjuurryy  bbeeeenn  aabbllee  ttoo  ppllaaccee  ppeettiittiioonneerr’’ss  eexxccrruucciiaattiinngg  lliiffee  hhiissttoorryy  oonn  tthhee  
mmiittiiggaattiinngg  ssiiddee  ooff  tthhee  ssccaallee,,  tthheerree  iiss  aa  rreeaassoonnaabbllee  pprroobbaabbiilliittyy  tthhaatt  aatt  lleeaasstt  oonnee  
jjuurroorr  wwoouulldd  hhaavvee  ssttrruucckk  aa  ddiiffffeerreenntt  bbaallaannccee..””  

  
D. Confidentiality (Rule 1.6). 

UUnniitteedd  SSttaatteess  vv..  DDoorrmmaann,,  5588  MM..JJ..  229955  ((22000033))..    FFaaccttss::    PPuurrssuuaanntt  ttoo  hhiiss  pplleeaass,,  
aappppeellllaanntt  wwaass  ccoonnvviicctteedd  ooff  nnuummeerroouuss  ddrruugg  rreellaatteedd  ooffffeennsseess..    OOnnccee  aappppeellllaanntt''ss  ccaassee  
wwaass  ddoocckkeetteedd  aatt  tthhee  AAiirr  FFoorrccee  CCoouurrtt  ooff  CCrriimmiinnaall  AAppppeeaallss  ((AAFFCCCCAA)),,  hhee  hhiirreedd  aa  
cciivviilliiaann  ddeeffeennssee  ccoouunnsseell  ttoo  aassssiisstt  iinn  hhiiss  aappppeeaall  pprroocceessss..    AAss  ppaarrtt  ooff  hhiiss  pprreeppaarraattiioonn,,  
tthhee  cciivviilliiaann  ccoouunnsseell  aasskkeedd  DDoorrmmaann’’ss  ttrriiaall  ddeeffeennssee  ccoouunnsseell  ffoorr  hheerr  ccooppyy  ooff  tthhee  
aappppeellllaanntt''ss  ccaassee  ffiillee..    TThhee  cciivviilliiaann  ddeeffeennssee  ccoouunnsseell  iinnffoorrmmeedd  tthhee  ttrriiaall  ddeeffeennssee  
ccoouunnsseell  tthhaatt  hhee  hhaadd  aa  ssiiggnneedd  rreelleeaassee  ffrroomm  tthhee  aappppeellllaanntt  ggrraannttiinngg  aacccceessss  ttoo  tthhee  
eennttiirree  ffiillee..    AAlltthhoouugghh  tthhee  ttrriiaall  ddeeffeennssee  ccoouunnsseell  iinniittiiaallllyy  iinnddiiccaatteedd  hheerr  wwiilllliinnggnneessss  ttoo  
ccooooppeerraattee,,  sshhee  eevveennttuuaallllyy  rreeffuusseedd  ttoo  rreelleeaassee  tthhee  ffiillee  ttoo  tthhee  cciivviilliiaann  ddeeffeennssee  
ccoouunnsseell..    TThhiiss  rreeffuussaall  wwaass  ssuussttaaiinneedd  bbyy  tthhee  AAFFCCCCAA..    IInn  rreessppoonnssee,,  tthhee  cciivviilliiaann  
aattttoorrnneeyy  ffiilleedd  aa  mmoottiioonn  wwiitthh  tthhee  CCAAAAFF  ttoo  ccoommppeell  pprroodduuccttiioonn  ooff  tthhee  ffiillee..    
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HHoowweevveerr,,  bbeeffoorree  tthhee  CCAAAAFF  ccoouulldd  rruullee  oonn  tthhee  mmoottiioonn,,  tthhee  ttrriiaall  ddeeffeennssee  ccoouunnsseell  
pprroodduucceedd  tthhee  ffiillee  aanndd  tthhee  mmoottiioonn  wwaass  ssuubbsseeqquueennttllyy  wwiitthhddrraawwnn..  
  HHeelldd::    PPrriioorr  ccaassee  llaaww  hheelldd  tthhaatt  iinn  ccaasseess  wwhheerree  tthhee  aappppeellllaanntt  rraaiisseedd  aann  
iinneeffffeeccttiivvee  aassssiissttaannccee  ooff  ccoouunnsseell  ccllaaiimm  aaggaaiinnsstt  hhiiss  ttrriiaall  ddeeffeennssee  ccoouunnsseell,,  tthhaatt  
ccoouunnsseell  hhaadd  ttoo  pprroovviiddee  aappppeellllaattee  ddeeffeennssee  ccoouunnsseell  rreeaassoonnaabbllee  aacccceessss  ttoo  tthhee  ccaassee  
ffiillee..    IInn  ccoonnssiiddeerriinngg  wwhheetthheerr  ttoo  eexxppaanndd  tthhiiss  aacccceessss  ttoo  ccaasseess  wwhheerree  nnoo  iinneeffffeeccttiivvee  
aassssiissttaannccee  ooff  ccoouunnsseell  ccllaaiimm  wwaass  mmaaddee,,  tthhee  CCAAAAFF  ffooccuusseedd  oonn  ttwwoo  eessttaabblliisshheedd  
ccoonncceeppttss  ooff  llaaww..    TThhee  ffiirrsstt  iiss  tthhaatt  iinnddiivviidduuaallss  aaccccuusseedd  ooff  ccrriimmeess  hhaavvee  tthhee  rriigghhtt  ttoo  
tthhee  aassssiissttaannccee  ooff  ccoouunnsseell  tthhrroouugghh  tthhee  ccoommpplleettiioonn  ooff  tthheeiirr  aappppeeaall  pprroocceessss..    TThhee  
sseeccoonndd  iiss  tthhaatt  tthhee  dduuttyy  ooff  llooyyaallttyy  oowweedd  ttoo  aa  cclliieenntt  bbyy  hhiiss  ttrriiaall  ddeeffeennssee  ccoouunnsseell  
ccoonnttiinnuueess  tthhrroouugghh  tthhee  aappppeeaall  pprroocceessss..    IInn  oorrddeerr  ttoo  aabbiiddee  bbyy  tthheessee  ccoonncceeppttss  ooff  llaaww,,  
tthhee  CCAAAAFF  hheelldd  tthhaatt  ttrriiaall  ddeeffeennssee  ccoouunnsseell  mmuusstt  pprroovviiddee  rreeaassoonnaabbllee  aassssiissttaannccee  
dduurriinngg  tthhee  aappppeellllaattee  pprroocceessss  aanndd  mmuusstt  nnoott  iinntteerrffeerree  wwiitthh  tthhee  aappppeellllaattee  ddeeffeennssee  
ccoouunnsseell''ss  rreepprreesseennttaattiioonn  ooff  tthheeiirr  ffoorrmmeerr  cclliieennttss..    IInn  oorrddeerr  ttoo  pprrootteecctt  tthhee  ttrriiaall  
ddeeffeennssee  ccoouunnsseell  ffrroomm  vviioollaattiinngg  tthheeiirr  eetthhiiccaall  dduuttyy  ooff  ccoonnffiiddeennttiiaalliittyy  wwhheenn  
ccoommppllyyiinngg  wwiitthh  iittss  ooppiinniioonn  iinn  tthhiiss  ccaassee,,  tthhee  CCAAAAFF  hheelldd  tthhaatt  rreelleeaassee  ooff  tthhee  ccaassee  ffiillee  
iiss  nnoott  rreeqquuiirreedd  uunnttiill  ttrriiaall  ddeeffeennssee  ccoouunnsseell  hhaavvee  rreecceeiivveedd  tthhee  cclliieenntt’’ss  wwrriitttteenn  
rreelleeaassee..    IIff  ttrriiaall  ddeeffeennssee  ccoouunnsseell  ffeeeell  tthhaatt  rreelleeaassee  ooff  cceerrttaaiinn  iinnffoorrmmaattiioonn  ffrroomm  aa  ffiillee  
wwoouulldd  ““ccrreeaattee  aa  mmaatteerriiaall  rriisskk””  ttoo  tthhee  cclliieenntt,,  tthheeyy  sshhoouulldd  iinnffoorrmm  tthhee  cclliieenntt  ooff  tthhiiss  
aanndd  ooffffeerr  aalltteerrnnaattiivvee  ssoolluuttiioonnss..    FFiinnaallllyy,,  tthhee  CCoouurrtt  rreeccooggnniizzeedd  tthhaatt  tthheerree  mmaayy  bbee  
ssiittuuaattiioonnss  wwhheerree  wwiitthhhhoollddiinngg  ooff  iinnffoorrmmaattiioonn  mmaayy  bbee  aapppprroopprriiaattee..    TThhiiss  ccoouulldd  
iinncclluuddee  iinnffoorrmmaattiioonn  tthhee  llaawwyyeerr  wwaass  pprroovviiddeedd  oonn  aa  pprroommiissee  ooff  ccoonnffiiddeennccee,,  oorr  
iinnffoorrmmaattiioonn  wwhhoossee  rreelleeaassee  iiss  rreessttrriicctteedd  bbyy  ssttaattuuttee  oorr  ccoouurrtt  oorrddeerr,,  ssuucchh  aass  ccllaassssiiffiieedd  
iinnffoorrmmaattiioonn  oorr  ddooccuummeennttss  ccoovveerreedd  bbyy  pprrootteeccttiivvee  oorrddeerrss..    TToo  oobbttaaiinn  tthheessee  
ddooccuummeennttss,,  tthhee  aappppeellllaattee  ccoouunnsseell  mmuusstt  ggoo  tthhrroouugghh  tthhee  eessttaabblliisshheedd  pprroocceedduurreess  
ddeessiiggnnaatteedd  bbyy  tthhee  ggoovveerrnniinngg  ssttaattuuttee  oorr  ccoouurrtt  oorrddeerr..    DDeessppiittee  tthhee  eerrrroorr  bbyy  ttrriiaall  
ddeeffeennssee  ccoouunnsseell,,  tthhee  CCAAAAFF  aaffffiirrmmeedd  tthhee  lloowweerr  ccoouurrtt''ss  ddeecciissiioonn  bbeeccaauussee  tthhee  
aappppeellllaattee  ddeeffeennssee  ccoouunnsseell  eevveennttuuaallllyy  rreecceeiivveedd  aallll  ooff  tthhee  rreeqquueesstteedd  iinnffoorrmmaattiioonn  aanndd  
tthhee  aappppeellllaanntt  ffaaiilleedd  ttoo  ddeemmoonnssttrraattee  mmaatteerriiaall  pprreejjuuddiiccee  ttoo  aannyy  ooff  hhiiss  ssuubbssttaannttiiaall  
rriigghhttss..  

  
E. Candor Toward the Tribunal (Rule 3.3). 

UUnniitteedd  SSttaatteess  vv..  BBaakkeerr,,  5588  MM..JJ..  338800  ((22000033))..    FFaaccttss::    DDuurriinngg  tthhee  ddeeffeennssee  ccaassee--iinn--
cchhiieeff  ooff  aa  ccoonntteesstteedd  ssppeecciiaall  ccoouurrtt--mmaarrttiiaall  bbeeffoorree  ooffffiicceerr  mmeemmbbeerrss,,  tthhee  mmiilliittaarryy  
jjuuddggee  ccoonndduucctteedd  aann  AArrttiiccllee  3399((aa))  sseessssiioonn  ttoo  ddiissccuussss  tthhee  rreeqquueesstt  ooff  aappppeellllaanntt''ss  ttwwoo  
ddeeffeennssee  ccoouunnsseell  ttoo  bbee  rreemmoovveedd  ffrroomm  tthhee  ccaassee..    AAfftteerr  ccoonnffiirrmmiinngg  hheerr  ssuussppiicciioonn  
((tthhrroouugghh  aa  ddiissccuussssiioonn  oonn  tthhee  rreeccoorrdd  wwiitthh  bbootthh  ddeeffeennssee  ccoouunnsseell))  tthhaatt  tthhee  rreeaassoonn  ffoorr  
tthhee  rreeqquueesstt  ttoo  wwiitthhddrraaww  wwaass  dduuee  ttoo  tthhee  ccoouunnsseellss’’  ccoonncceerrnnss  aabboouutt  tthheeiirr  cclliieenntt  
ccoommmmiittttiinngg  ppeerrjjuurryy,,  tthhee  mmiilliittaarryy  jjuuddggee  bbeeggaann  aa  ddiissccuussssiioonn  wwiitthh  tthhee  aappppeellllaanntt  aass  ttoo  
hhooww  tthhee  ttrriiaall  wwoouulldd  pprroocceeeedd  iiff  hhee  cchhoossee  ttoo  tteessttiiffyy..    TThhee  mmiilliittaarryy  jjuuddggee  ttoolldd  tthhee  
aappppeellllaanntt  hhee  wwoouulldd  hhaavvee  ttoo  tteessttiiffyy  wwiitthhoouutt  tthhee  aassssiissttaannccee  ooff  ccoouunnsseell,,  wwoouulldd  bbee  
ccrroossss--eexxaammiinneedd  bbyy  ttrriiaall  ccoouunnsseell  aanndd  qquueessttiioonneedd  bbyy  mmeemmbbeerrss  wwiitthhoouutt  tthhee  
aassssiissttaannccee  ooff  ccoouunnsseell,,  aanndd  tthhaatt  hhiiss  ddeeffeennssee  ccoouunnsseell  ccoouulldd  nnoott  uussee  aannyytthhiinngg  hhee  ssaaiidd  
iinn  hhiiss  tteessttiimmoonnyy  iinn  tthheeiirr  cclloossiinngg  aarrgguummeenntt..    TThhee  mmiilliittaarryy  jjuuddggee  rreeffuusseedd  ttoo  aallllooww  
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eeiitthheerr  ddeeffeennssee  ccoouunnsseell  ooffff  tthhee  ccaassee..    IInnsstteeaadd,,  sshhee  iinnssttrruucctteedd  bbootthh  ddeeffeennssee  ccoouunnsseell  
ttoo  pprreeppaarree  aa  mmeemmoorraanndduumm  ffoorr  tthhee  rreeccoorrdd  oouuttlliinniinngg  tthhee  ssiittuuaattiioonn  bbootthh  bbeeffoorree  aanndd  
aafftteerr  tthhee  aappppeellllaanntt''ss  tteessttiimmoonnyy..    TThhee  mmiilliittaarryy  jjuuddggee  iinnffoorrmmeedd  tthhee  aappppeellllaanntt  tthhaatt  
tthheessee  mmeemmoorraannddaa  wwoouulldd  bbee  rreettaaiinneedd  iinn  ccoouunnsseellss’’  ffiilleess,,  bbuutt  wwoouulldd  bbeeccoommee  
rreelleeaassaabbllee  iiff  tthhee  aappppeellllaanntt  rraaiisseedd  aann  iinneeffffeeccttiivvee  aassssiissttaannccee  ooff  ccoouunnsseell  ccllaaiimm..    
DDeessppiittee  tthhee  mmiilliittaarryy  jjuuddggee''ss  iinnssttrruuccttiioonn,,  nneeiitthheerr  ddeeffeennssee  ccoouunnsseell  pprreeppaarreedd  ssuucchh  aa  
mmeemmoorraannddaa..    TThhee  aappppeellllaanntt  eevveennttuuaallllyy  tteessttiiffiieedd  iinn  aa  nnaarrrraattiivvee  ffoorrmm,,  aanndd  rreessppoonnddeedd  
ttoo  qquueessttiioonnss  ffrroomm  bbootthh  tthhee  ttrriiaall  ccoouunnsseell  aanndd  tthhee  mmiilliittaarryy  jjuuddggee..  
  HHeelldd::    TThhee  CCAAAAFF  aaddoopptteedd  tthhee  ssttaannddaarrdd  tthhaatt  ddeeffeennssee  ccoouunnsseell  mmuusstt  hhaavvee  aa  
""ffiirrmm  ffaaccttuuaall  bbaassiiss""  ttoo  bbeelliieevvee  tthheeiirr  cclliieenntt  iiss  ggooiinngg  ttoo  ccoommmmiitt  ppeerrjjuurryy  bbeeffoorree  bbeeiinngg  
rreeqquuiirreedd  ttoo  ttaakkee  aaccttiioonn  uunnddeerr  tthhee  eetthhiiccaall  ssttaannddaarrddss..    OOnnccee  tthhiiss  bbaassiiss  iiss  ssaattiissffiieedd,,  tthhee  
ccoouurrtt  ssttaatteedd  tthhaatt  tthhee  pprrooppeerr  aapppprrooaacchh  ffoorr  ddeeffeennssee  ccoouunnsseell  iiss  ttoo  pprroovviiddee  nnoonn--
ssppeecciiffiicc  nnoottiiccee  ttoo  tthhee  ccoouurrtt  tthhaatt  tthhee  cclliieenntt  wwiillll  tteessttiiffyy  iinn  aa  nnaarrrraattiivvee  ffoorrmm  wwiitthhoouutt  
tthhee  aassssiissttaannccee  ooff  ccoouunnsseell,,  aanndd  ffuurrtthheerr,,  tthhee  ddeeffeennssee  ccoouunnsseell  wwiillll  nnoott  rreeffeerr  ttoo  aannyy  ooff  
hhiiss  cclliieenntt''ss  tteessttiimmoonnyy  dduurriinngg  cclloossiinngg  aarrgguummeenntt..    DDuuee  ttoo  tthhee  ffaacctt  tthhaatt  tthheerree  wwaass  nnoo  
ddiirreecctt  eevviiddeennccee  oonn  tthhee  rreeccoorrdd  aass  ttoo  wwhhyy  tthhee  ddeeffeennssee  ccoouunnsseell  rreeqquueesstteedd  ttoo  wwiitthhddrraaww  
aanndd  aalllloowweedd  tthheeiirr  cclliieenntt  ttoo  tteessttiiffyy  iinn  aa  nnaarrrraattiivvee  ffoorrmm,,  aanndd  tthhaatt  ccoouunnsseell  ffaaiilleedd  ttoo  
ccoommpplleettee  tthhee  mmeemmoorraannddaa  ffoorr  rreeccoorrdd  oorrddeerreedd  bbyy  tthhee  ccoouurrtt,,  tthhee  CCAAAAFF  ffeelltt  iitt  wwaass  
uunnaabbllee  ttoo  ddeetteerrmmiinnee  wwhheetthheerr  tthhee  aappppeellllaanntt  wwaass  ddeenniieedd  hhiiss  rriigghhtt  ttoo  eeffffeeccttiivvee  
aassssiissttaannccee  ooff  ccoouunnsseell..    AAss  ssuucchh,,  tthhee  CCAAAAFF  sseett  aassiiddee  tthhee  ddeecciissiioonn  ooff  tthhee  sseerrvviiccee  
ccoouurrtt  aanndd  rreemmaannddeedd  tthhee  ccaassee  ffoorr  aa  DDuuBBaayy  hheeaarriinngg..    TThhee  CCAAAAFF  wweenntt  oonn  ttoo  
pprroossccrriibbee  hheellppffuull  pprroocceedduurreess  ffoorr  ddeeffeennssee  ccoouunnsseell  aanndd  mmiilliittaarryy  jjuuddggeess  iinn  ffuuttuurree  
ccaasseess  wwhheenn  tthheeyy  aarree  ffaacceedd  wwiitthh  cclliieenntt  ppeerrjjuurryy  iissssuueess  iinn  ccoouurrtt..  
  
  

F. Conflict of Interest. 

UUnniitteedd  SSttaatteess  vv..  CCaaiinn,,  5599  MM..JJ..  228855  ((22000044))..    FFaaccttss::    AAppppeellllaanntt  wwaass  ccoonnvviicctteedd  
ppuurrssuuaanntt  ttoo  hhiiss  pplleeaass  ooff  ttwwoo  ssppeecciiffiiccaattiioonnss  ooff  iinnddeecceenntt  aassssaauulltt  iinn  vviioollaattiioonn  ooff  
AArrttiiccllee  113344,,  UUCCMMJJ..    OOnn  iinniittiiaall  rreevviieeww,,  tthhee  aappppeellllaanntt  aalllleeggeedd  tthhaatt  hhee  aanndd  hhiiss  lleeaadd  
mmiilliittaarryy  ddeeffeennssee  ccoouunnsseell  ((MMAAJJ  SS))  hhaadd  aa  ccooeerrcceedd  hhoommoosseexxuuaall  rreellaattiioonnsshhiipp  tthhaatt  
ddeenniieedd  hhiimm  eeffffeeccttiivvee  aassssiissttaannccee  ooff  ccoouunnsseell..    TThhee  AArrmmyy  CCoouurrtt  oorrddeerreedd  aa  DDuuBBaayy  
hheeaarriinngg  ttoo  ddeetteerrmmiinnee  tthhee  uunnddeerrllyyiinngg  ffaaccttss..    TThhee  rreelleevvaanntt  ffaaccttss  ffoouunndd  wweerree::    MMAAJJ  SS  
aanndd  tthhee  aappppeellllaanntt  eenntteerreedd  iinnttoo  aa  ccoonnsseennssuuaall  sseexxuuaall  rreellaattiioonnsshhiipp  sshhoorrttllyy  bbeeffoorree  tthhee  
AArrttiiccllee  3322,,  UUCCMMJJ  iinnvveessttiiggaattiioonn;;  tthhee  rreellaattiioonnsshhiipp  ccoonnttiinnuueedd  uunnttiill  tthhee  ccoonncclluussiioonn  ooff  
tthhee  ttrriiaall  aabboouutt  ssiixx  mmoonntthhss  llaatteerr;;  aappppeellllaanntt  ttoolldd  sseevveerraall  ppeeooppllee  aabboouutt  tthhee  
rreellaattiioonnsshhiipp,,  iinncclluuddiinngg  ttwwoo  cciivviilliiaann  aattttoorrnneeyyss,,  wwhhoo  ttoolldd  aappppeellllaanntt  tthhaatt  hhee  sshhoouulldd  
ffiirree  MMAAJJ  SS  bbeeccaauussee  ccoouunnsseell’’ss  bbeehhaavviioorr  wwaass  uunneetthhiiccaall  aanndd  iilllleeggaall;;  aappppeellllaanntt  ddiidd  
nnoott  ffiirree  MMAAJJ  SS  bbeeccaauussee  hhee  bbeelliieevveedd  tthhaatt  hhee  wwaass  tthhee  bbeesstt  mmiilliittaarryy  ddeeffeennssee  ccoouunnsseell  
aavvaaiillaabbllee;;  ssuubbsseeqquueennttllyy,,  MMAAJJ  SS  ddeettaaiilleedd  CCPPTT  LL  ttoo  tthhee  ccaassee  aatt  aappppeellllaanntt’’ss  rreeqquueesstt  
bbeeccaauussee  aappppeellllaanntt  tthhoouugghhtt  hhee  sshhoouulldd  hhaavvee  ttwwoo  ccoouunnsseell  ((ggiivveenn  tthhaatt  tthheerree  wweerree  ttwwoo  
ttrriiaall  ccoouunnsseell));;  aafftteerr  ccoonnssuullttiinngg  wwiitthh  tthhee  aappppeellllaanntt  aanndd  MMAAJJ  SS  ((bbootthh  ooff  wwhhoomm  
iinniittiiaallllyy  wwaanntteedd  ttoo  ccoonntteesstt  tthhee  ccaassee))  aanndd  tthhoorroouugghhllyy  rreevviieewwiinngg  tthhee  ffaaccttss,,  CCPPTT  LL  
iinniittiiaatteedd  nneeggoottiiaattiioonnss  wwiitthh  tthhee  GGoovveerrnnmmeenntt  rreeggaarrddiinngg  aa  pprreettrriiaall  aaggrreeeemmeenntt;;  ppeerr  tthhee  
PPTTAA,,  tthhee  aaccccuusseedd  pplleedd  gguuiillttyy  aanndd  wwaass  ffoouunndd  gguuiillttyy  bbyy  aa  mmiilliittaarryy  jjuuddggee  ssiittttiinngg  aass  aa  
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ggeenneerraall  ccoouurrtt--mmaarrttiiaall;;  ffoouurr  ddaayyss  llaatteerr,,  aappppeellllaanntt’’ss  ppaarreennttss,,  wwiitthhoouutt  aappppeellllaanntt’’ss  
kknnoowwlleeddggee,,  sseenntt  aa  lleetttteerr  ttoo  tthhee  ccoonnvveenniinngg  aauutthhoorriittyy  aalllleeggiinngg  tthhaatt  MMAAJJ  SS  pprreessssuurreedd  
aappppeellllaanntt  iinnttoo  sseexxuuaall  ffaavvoorrss;;  ttwweellvvee  ddaayyss  llaatteerr,,  LLTTCC  FF,,  tthhee  TTDDSS  XXOO,,  iinnffoorrmmeedd  
MMAAJJ  SS  ooff  tthhee  aalllleeggaattiioonn;;  tthhee  ffoolllloowwiinngg  mmoorrnniinngg,,  MMAAJJ  SS  kkiilllleedd  hhiimmsseellff,,  lleeaavviinngg  aa  
mmeessssaaggee  tthhaatt  hhee  nneevveerr  ““ffoorrcceedd””  tthhee  aappppeellllaanntt  ttoo  hhaavvee  sseexx  wwiitthh  hhiimm  aanndd  tthhaatt  hhiiss  
ssuuiicciiddee  wwaass  nnoott  aann  aaddmmiissssiioonn  ooff  gguuiilltt..  
  HHeelldd::    IInn  rreevviieewwiinngg  tthhee  ffaaccttss  ooff  tthhee  ccaassee  aalloonngg  wwiitthh  rreessuullttss  ooff  tthhee  DDuuBBaayy  
hheeaarriinngg,,  tthhee  CCAAAAFF  ccoonncclluuddeedd  tthhee  aappppeellllaanntt  wwaass  ccaauugghhtt  bbeettwweeeenn  tthhee  ffeeaarr  ooff  
eexxppoossiinngg  MMaajjoorr  SS’’ss  ccoonndduucctt  aanndd  tthhee  aappppeellllaanntt’’ss  ““’’ddeeeepp  nneeeedd  ..  ..  ..  ttoo  bbeelliieevvee  hhiiss  
ddeeffeennssee  ccoouunnsseell  wwoouulldd  ““ssaavvee””  hhiimm..’’””  TThhee  CCAAAAFF  tthheenn  ddiissccuusssseedd  tthhee  vvaarriioouuss  
ppoossssiibbllee  ccrriimmiinnaall  aanndd  aaddmmiinniissttrraattiivvee  ccoonnsseeqquueenncceess  tthhaatt  bbootthh  MMAAJJ  SS  aanndd  tthhee  
aappppeellllaanntt  ffaacceedd  bbeeccaauussee  ooff  tthheeiirr  sseexxuuaall  rreellaattiioonnsshhiipp,,  ccoonncclluuddiinngg  tthhaatt  ““MMaajjoorr  SS  ..  ..  ..  
eennggaaggeedd  iinn  aa  ccoouurrssee  ooff  ccoonndduucctt  wwiitthh  AAppppeellllaanntt  ..  ..  ..  wwhhiicchh  eexxppoosseedd  bbootthh  ooff  tthheemm  ttoo  
tthhee  ppoossssiibbiilliittyy  ooff  pprroosseeccuuttiioonn,,  ccoonnvviiccttiioonn,,  aanndd  ssuubbssttaannttiiaall  ccoonnffiinneemmeenntt  ffoorr  tthhee  
mmiilliittaarryy  ccrriimmeess  ooff  ffrraatteerrnniizzaattiioonn  aanndd  ssooddoommyy..””  EEvveenn  iiff  nnoott  ttrriieedd  bbyy  ccoouurrtt--mmaarrttiiaall,,  
tthhee  CCAAAAFF  nnootteedd  ““tthhee  ccoonndduucctt  iinniittiiaatteedd  bbyy  MMaajjoorr  SS  eexxppoosseedd  hhiimm  aanndd  AAppppeellllaanntt  ttoo  
aaddmmiinniissttrraattiivvee  pprroocceeeeddiinnggss  tthhaatt  ccoouulldd  hhaavvee  rreessuulltteedd  iinn  iinnvvoolluunnttaarryy  tteerrmmiinnaattiioonn  ffoorr  
hhoommoosseexxuuaalliittyy..””  TThhee  CCAAAAFF  aallssoo  nnootteedd  tthhee  eetthhiiccaall  ccoonnssiiddeerraattiioonnss  iinnvvoollvviinngg  iinn  tthhee  
ccaassee,,  oobbsseerrvviinngg  tthhaatt  MMAAJJ  SS  ffaacceedd  pprrooffeessssiioonnaall  ddiisscciipplliinnaarryy  aaccttiioonn  ffoorr  hhiiss  ccoonndduucctt  
wwiitthh  tthhee  aappppeellllaanntt..  

NNoottwwiitthhssttaannddiinngg  tthhee  eetthhiiccaall  ccoonnssiiddeerraattiioonnss,,  hhoowweevveerr,,  tthhee  CCAAAAFF  ffooccuusseedd  
oonn  ppoossssiibbllee  ccrriimmiinnaall  rreessuullttss  ooff  MMAAJJ  SS’’ss  aaccttiioonnss,,  hhoollddiinngg  tthhaatt  ““[[tt]]hhee  uunniiqquueellyy  
pprroossccrriibbeedd  rreellaattiioonnsshhiipp  bbeeffoorree  uuss  wwaass  iinnhheerreennttllyy  pprreejjuuddiicciiaall  aanndd  ccrreeaatteedd  aa  ppeerr  ssee  
ccoonnfflliicctt  ooff  iinntteerreesstt  iinn  ccoouunnsseell’’ss  rreepprreesseennttaattiioonn  ooff  tthhee  AAppppeellllaanntt..””  IInn  ssoo  hhoollddiinngg,,  tthhee  
CCAAAAFF  aavvooiiddeedd  tthhee  hhaarrddeerr  iissssuuee  ooff  tthhee  aappppeellllaanntt’’ss  bbeeiinngg  rreeqquuiirreedd  ttoo  sshhooww  
pprreejjuuddiiccee..    IInn  ddeeccllaarriinngg  tthhaatt  tthhee  rreellaattiioonnsshhiipp  wwaass  aa  ppeerr  ssee  ccoonnfflliicctt,,  tthhee  CCAAAAFF  
ssuuggggeesstteedd  tthhaatt  tthhee  ppoossssiibbllee  aaddvveerrssee  ccoonnsseeqquueenncceess  pprroovviiddeedd  MMAAJJ  SS  wwiitthh  
ccoommppeelllliinngg  mmoottiivvaattiioonn  ttoo  ppllaaccee  sseeccrreeccyy  aabboovvee  ttrriiaall  ssttrraatteeggyy,,  tthheerreebbyy  aaffffeeccttiinngg  hhiiss  
aabbiilliittyy  ttoo  pprroovviiddee  oobbjjeeccttiivvee  aaddvviiccee  ttoo  aappppeellllaanntt  oonn  ddeeffeennssee  ooppttiioonnss..  IInn  rreevviieewwiinngg  
AArrmmyy  CCoouurrtt’’ss  ddeetteerrmmiinnaattiioonn  tthhaatt  eevveenn  iiff  tthheerree  wweerree  aa  ccoonnfflliicctt  tthhaatt  aappppeellllaanntt  
wwaaiivveedd  iitt,,  tthhee  CCAAAAFF  ddeetteerrmmiinneedd  tthhaatt  nneeiitthheerr  cciivviilliiaann  ccoouunnsseell  wwhhoomm  aappppeellllaanntt  
ccoonnttaacctteedd  ““pprroovviiddeedd  hhiimm  wwiitthh  aa  ddeettaaiilleedd  eexxppllaannaattiioonn  ooff  tthhee  rreellaattiioonnsshhiipp  bbeettwweeeenn  
tthhee  mmeerriittss  ooff  tthhee  ccaassee  aanndd  tthhee  aattttoorrnneeyy’’ss  eetthhiiccaall  oobblliiggaattiioonnss..””    TThheerreeffoorree,,  
““AAppppeellllaanntt’’ss  ccoonnvveerrssaattiioonnss  wwiitthh  tthhee  ttwwoo  cciivviilliiaann  aattttoorrnneeyyss  iinn  tthhiiss  ccaassee  ddiidd  nnoott  
iinnvvoollvvee  tthhee  ttyyppee  ooff  iinnffoorrmmeedd  ddiissccuussssiioonn  ooff  tthhee  ssppeecciiffiicc  ppiittffaallllss  ooff  rreettaaiinniinngg  MMaajjoorr  
SS  tthhaatt  wwoouulldd  ddeemmoonnssttrraattee  aa  kknnoowwiinngg,,  iinntteelllliiggeenntt  wwaaiivveerr  ooff  tthhee  rriigghhtt  ttoo  eeffffeeccttiivvee  
aassssiissttaannccee  ooff  ccoouunnsseell..””  

IInn  iittss  ooppiinniioonn,,  tthhee  CCAAAAFF  ddiidd  cciittee  ttoo  UUnniitteedd  SSttaatteess  vv..  BBaabbbbiitt  ((cciivviilliiaann  
ccoouunnsseell  hhaadd  aa  hheetteerroosseexxuuaall  rreellaattiioonnsshhiipp  wwiitthh  hhiiss  cclliieenntt))  aanndd  ssoouugghhtt  ttoo  ddiissttiinngguuiisshh  
iitt  ffrroomm  tthhee  ccaassee  aatt  bbaarr..  TThhee  CCAAAAFF  nnootteedd  tthhaatt  iinn  CCaaiinn,,  MMAAJJ  SS  aabbuusseedd  hhiiss  mmiilliittaarryy  
ooffffiiccee,,  vviioollaatteedd  hhiiss  dduuttyy  ooff  llooyyaallttyy,,  ffrraatteerrnniizzeedd,,  aanndd  ccoommmmiitttteedd  tthhee  ssaammee  ccrriimmiinnaall  
ooffffeennssee  ffoorr  wwhhiicchh  tthhee  aappppeellllaanntt  wwaass  oonn  ttrriiaall.. 
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APPENDIX A 
 

PProfessional Conduct Inquiriesrofessional Conduct Inquiries

Process STOPS

No Credible
Evidence

STOP Process

NOTE:  For NG JAs NOT
in a Title 10 Status, PSI

is by N.G.B.
para. 7-4e.

CONTINUED ON
REVERSE

Order PSI
by Senior

Supervisory JA
para. 7-4c.

TAJAG Review
para. 7-3c.

Some Credible
Evidence

SOCO Reviews
Credibility Check

Report to
SOCO

para. 7-3c.

Some Credible
Evidence

Process STOPS.
File IAW MARKS.

Inform Subject/Complainant*
para. 7-2b.

No Credible
Evidence

Supervisory JA Conducts
Credibility Check

para. 7-2b.

Report made to
Supervisory JA

Chapter 7, AR 27-1, 3 Feb 1995

Notes

⇒Standard: Preponderance
of Evidence (para. 7-3d.).

⇒Allegation is “credible” if
info provides “reasonable
belief.” (para. 7-2b.)

*NOTE: Privacy Act applies
and must be considered when
taking actions marked by an
asterisk.
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PProfessional Conduct Inquiriesrofessional Conduct Inquiries

Take Appropriate Action**

TJAG Decides Appropriate
Action such as Discipline

or Rpt to State Bar
para. 7-8

Prepare Advisory
Opinion for TJAG

para. 7-7d.

Refer the Case
to PRC for

De Novo Review
para. 7-6b(6)

File to TAJAG (or
AJAG in TAJAG's

absence)
para. 7-6b.

File Referred to the
Subject for Comment

para. 7-6a.

Refer the PSI Report
to SOCO

"MORE THAN MINOR"
VIOLATION
para. 7-5a(3)

Coordinate Result w/SOCO
Copy of PSI to SOCO

Notify Complainant
(if any) in writing

of final action

Counsel Subject
Appropriately

(Subject must report
case to State Bar if req.)

Coordinate w/SOCO*
Copy of PSI to Subject

for Comment

MINOR/TECHNICAL
VIOLATION
para. 7-5a(2)

Coordinate Result w/SOCO.*
Copy of PSI to SOCO.

Inform Subject/Complainant
in Writing**

Process STOPS

Allegation
UNFOUNDED
para. 7-5a(1)

SSJA Makes Initial
Determination

para. 7-5

PSI Officer Finds Facts
& Makes Report

to SSJA
para. 7-4d.

Senior Supervisory
JA (SSJA) Appoints

PSI Officer
para. 7-4c.

CONTINUED

(continued)(continued)

Chapter 7, AR 27-1, 3 Feb 1995

Notes

⇒PSI conducted IAW
AR 27-1 & 15-6(para.
7-5d(1)).

*OTJAG may assume
responsibility for the
case at this point.
(para. 7-5b.)

**NOTE: Privacy Act applies
and must be considered when
taking actions marked by a
double-asterisk.
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APPENDIX B 

MM  ismanagementismanagement Inquiries Inquiries

CONTINUED ON
REVERSE

SOCO Refers Report
to Subject
para. 8-4a.

Supervisory JA
Forwards Report

to SOCO
para. 8-3b.(5)

Founded
Allegation

Report Filed
at SOCO

para. 8-3c.

Supervisory JA takes
action & informs

Complainant & Subject*

Supervisory JA
Coordinates
with SOCO
para. 8-3c.

Unfounded/Minor
Mismanagement

IO Investigates &
Reports to

Supervisory JA
paras. 8-3b.(4) & 8-3c.

SOCO Notified
SOCO Appoints

Inquiry Officer (IO)
para. 8-3b.

Report to
XO, OTJAG
para. 8-3a.

Credible
Evidence

Process STOPS
Inform Subject/
Complainant*

No Credible
Evidence

Supervisory JA Conducts
Criteria and Credibility Check

para. 8-3a.

Complaint made to
Supervisory JA

Chapter 8, AR 27-1, 3 Feb 1995

Notes

* - Privacy Act Applies
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MM  ismanagementismanagement Inquiries Inquiries

Adverse Action Filed
with PP&TO

Report Filed at SOCO

SOCO Notifies
Supervisory JA

& Subject

ADVERSE ACTION TAKEN

Report Filed at SOCO

Case Closed.
Parties Notified.*

NO ADVERSE ACTION

TAJAG Decides

Subject Notified
(14-21 Days to Respond)

para. 8-4b.

ADVERSE ACTION
CONTEMPLATED

Report Filed
at SOCO

Case Closed.
Complainant & Subject

Notified.*

NO ADVERSE ACTION

TAJAG Decides

Report & Response Forwarded
to TAJAG for Decision

para. 8-4a.

Subject Responds
(14-21 Days)
para. 8-4a.

CONTINUED

(continued)(continued)

Chapter 8, AR 27-1, 3 Feb 1995

Notes

*Privacy Act Applies.
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APPENDIX C 

IINNFFOORRMMAATTIIOONN  PPAAPPEERR  
 
 DDAAJJAA--SSCC  
  3300  SSeepp  22000022  
  
SSUUBBJJEECCTT::    AABBAA  CChhaannggeess  CCoonncceerrnniinngg  MMuullttiijjuurriissddiiccttiioonnaall  
PPrraaccttiiccee  ooff  LLaaww    
  
  
11..  PPuurrppoossee..    TToo  iinnffoorrmm  AArrmmyy  LLaawwyyeerrss  ooff  tthhee  AABBAA''ss  nneeww  
mmuullttiijjuurriissddiiccttiioonnaall  pprraaccttiiccee  ppoossiittiioonn  aanndd  iittss  ppootteennttiiaall  
iimmppaacctt  oonn  JJAAss  aanndd  SSJJAAss..      SSeeee  hhttttpp::////wwwwww..aabbaanneett..oorrgg//ccpprr//mmjjpp--hhoommee..hhttmmll  
aanndd  hhttttpp::////wwwwww..ccrroossssiinnggtthheebbaarr..ccoomm//MMJJPPUUppddaattee9922550022..ppddff..      
  
  aa..  OOnn  AAuugguusstt  1122,,  22000022,,  tthhee  AABBAA  HHoouussee  ooff  DDeelleeggaatteess  
aapppprroovveedd  aammeennddmmeennttss  ttoo  tthhee  AABBAA  MMooddeell  RRuulleess  ooff  PPrrooffeessssiioonnaall  
RReessppoonnssiibbiilliittyy  ((MMRRss))..    AAss  tthhee  ssttaattee  bbaarrss  eennaacctt  tthhee  cchhaannggeess,,  
tthhee  nneeww  MMRRss  wwiillll  rreemmoovvee  ddoouubbttss  aabboouutt  tthhee  aauutthhoorriittyy  ooff  
mmiilliittaarryy  aattttoorrnneeyyss  ttoo  pprraaccttiiccee  aaccrroossss  ssttaattee  lliinneess  aass  tthheeyy  
pprroovviiddee  tthheeiirr  cclliieennttss  lleeggaall  aassssiissttaannccee  aanndd  ddeeffeennssee  sseerrvviicceess  
oonn  aaccttiivvee  dduuttyy,,  iinn  tthhee  rreesseerrvveess,,  aanndd  iinn  tthhee  NNaattiioonnaall  GGuuaarrdd..      
  
 b. New MR 5.5 allows lawyers to establish an office 
or other systematic and continuous presence in a 
jurisdiction in which they are not licensed to practice when 
the legal services are authorized to be provided by federal law or other law of the 
jurisdiction.  

 
  cc..  TThhee  nneeww  rruulleess  llaayy  oouutt  ssoommee  iiddeeaass  ffoorr  mmaannaaggiinngg  bbootthh  
lliittiiggaattiioonn//pprroo  hhaacc  vviiccee  aanndd  ffoorreeiiggnn--aattttoorrnneeyy  uunnaauutthhoorriizzeedd  
pprraaccttiiccee  ooff  llaaww,,  aanndd  ggeenneerraallllyy  ppeerrmmiitt  aannyy  nnoonn--lliittiiggaattiioonn  
wwoorrkk  tthhaatt  iiss  iinncciiddeenntt  ttoo  wwoorrkk  ddoonnee  ffoorr  aa  cclliieenntt  iinn  tthhee  
aattttoorrnneeyy''ss  jjuurriissddiiccttiioonn  ooff  aaddmmiissssiioonn..    
  
  dd..  TThhee  AABBAA’’ss  rreeccooggnniittiioonn  ooff  aann  aattttoorrnneeyy’’ss  aabbiilliittyy  ttoo  
pprraaccttiiccee  oouuttssiiddee  tthhee  ssttaattee  wwhheerreeiinn  tthhee  aattttoorrnneeyy  iiss  lliicceennsseedd  
ccoommeess  wwiitthh  aa  pprriiccee  rreeggaarrddiinngg  wwhheerree  tthhee  aattttoorrnneeyy  ccaann  bbee  
ddiisscciipplliinneedd..    NNeeww  RRuullee  88..55  mmaakkeess  iitt  cclleeaarr  tthhaatt  aa  llaawwyyeerr  
pprraaccttiicciinngg  tteemmppoorraarriillyy  aanndd  ppeerrmmiissssiibbllyy  iinn  aa  hhoosstt  
jjuurriissddiiccttiioonn  iiss  ssuubbjjeecctt  ttoo  tthhee  ddiisscciipplliinnaarryy  aauutthhoorriittyy  ooff  tthhee  
hhoosstt  jjuurriissddiiccttiioonn..    CCoonnccoommiittaannttllyy,,    tthhee  MMooddeell  RRuulleess  ooff  
DDiisscciipplliinnaarryy  EEnnffoorrcceemmeenntt  wweerree  aallssoo  aammeennddeedd  ttoo  rreeiinnffoorrccee  tthhee  
eexxppeeccttaattiioonn  tthhaatt  tthhee  llaawwyyeerr''ss  hhoommee  jjuurriissddiiccttiioonn  wwiillll  iimmppoossee  
rreecciipprrooccaall  ddiisscciipplliinnee  wwhheenn  tthhee  llaawwyyeerr  iiss  ddiisscciipplliinneedd  iinn  tthhee  
hhoosstt  jjuurriissddiiccttiioonn..    
 
  ff..  SSJJAAss  aanndd  mmiilliittaarryy  llaawwyyeerrss  hhaavvee  aann  iinnccrreeaasseedd  
rreessppoonnssiibbiilliittyy  ttoo  kknnooww  aallll  ooff  tthhee  ssttaattee  aanndd  ffeeddeerraall  eetthhiiccss  
rruulleess  tthhaatt  aappppllyy  ttoo  tthheeiirr  ssuubboorrddiinnaattee  aattttoorrnneeyyss,,  aanndd  ttoo  
eennssuurree  tthheerree  aarree  nnoo  ccoonnfflliiccttss..    DDeevveelloopp  aa  ccoouurrssee  ooff  aaccttiioonn  
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wwhhiicchh  ssaattiissffiieess  aallll  sseettss  ooff  eetthhiiccss  rruulleess::    ((aa))  AArrmmyy  RRuulleess  iinn  
AARR  2277--2266;;  ((bb))  rruulleess  ooff  tthhee  ssttaattee((ss))  wwhheerreeiinn  lliicceennsseedd;;  ((cc))  
rruulleess  ooff  tthhee  lliittiiggaattiioonn  ffoorruumm;;  aanndd  ((dd))  rruulleess  ooff  tthhee  ssttaattee  iinn  
wwhhiicchh  pprraaccttiicciinngg..        
  
  gg..  SSJJAAss  aanndd  mmiilliittaarryy  llaawwyyeerrss  sshhoouulldd  ccoommmmuunniiccaattee  wwiitthh  
llooccaall  bbaarrss  aanndd  ppaarrttiicciippaattee  iinn  tthheeiirr  pprrooggrraammss  iinn  oorrddeerr  ttoo  
bbeenneeffiitt  ffrroomm  aa  hheeiigghhtteenneedd  uunnddeerrssttaannddiinngg  ooff  aanndd  ggooooddwwiillll  ffoorr  
tthhee  pprraaccttiiccee  ooff  oouurr  mmiilliittaarryy  aattttoorrnneeyyss..    
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